Ipycuna
EopHen
HacuncreoTo Ha

npenpasaweTo: 3aKoHOT
npeofineven Bo npaeaa

llopefkeTo 0 Hac C& CERABAAT O JETCTRO HA NPHKAIHATA
Jlapesoro HoBo pyBo”. HH3 Hesaga 0Baa KHHTE OB CIIPO-
rHCTABVEAM Ha eOHO 4YHTARe Ha JeKoHCTPyKUHjaTa®
o Beile MPELIOHeNo OF HEj3SHHHTE NPHBPAAIMHIN |
01 IPOTHEHHITHTE BO IpaBHHTE KpyroBH. Mojata opiy-
ki [ ja TpeHMeHYEAM AeKOHCTPYKIH]aT2 BO hHnoco-
ipija Ha rpaHMUIATA e DOEp3aHa co obEoT eTHukaTa
NOpaKa Ha JEKOHCTPYETHEHSMOT Ja  H36Me® Ha mo-
ppuiHHa. [lonpudarensTe YATAKRA D04 AEKOHCTPYEIIHjA
nogpasbHpaar cpeacTEO 334 pasoTKpHEame Ha Bophbarta
33 BJACT, KAK0 H HAa HACHJICTBOTO KOBHITO Cf MacKHpa
KAKD BAAfeeHRe Ha npasore. Co BAKBOTO COMOUIVBAILE,
HHTEPBEHIIHJATA HA MAEKOHCTPYKIMIATA HABOAHO 3a-
BpIEVEA TVEE." [pOTHEHNONTE HA OPEIHIBRKOT HA JOe-
ROHCTPYKIHJATA" 1O HANATAAT BAKBOTO COMOIYBAME Ka-
KO YHH KOj caM 1o cefe & HACHJICTBO KOe 33 BOIBpAaT Io
OCTABA CAMO ,OPABOTO" HA CHAA M, KAKO NOCTEIHIa Ha
TOd, TH HIPAMHYEA MODATHHTE DASAHKH Mely NpagHHTe
CHCTEMH M FH 33 MATTVEA DOReKe 0/ jJACHHTE JHCTHHEITHH
MOMETY PASTHIHNTE BHAOBH HacHACTEO. CMe ja BHIee
BAKBATA KPHTHEA H KOHKpeTHO 3abejesana Bo ofron-
pHUTE HAa mHIIyBameTo HA [depuaa 3a Pyeo (Rousseau).
Jac ce cOpOTHCTABHME HA BAKBATA HHTEPIPETAH]ja KAKOD
Ha (PYHAAMEHTATHO NOTPENIHO YHTaRke, ocobeHo mopa-
OH TO@ INTO DOTPeINHD € chaTeH ABOJHHOT rect Ha e-
pHaa.
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Drucilla
Cornell
The Violence of the

Masquerade: Law
Dressed Up as Justice’

From our childhood, most of us are familiar with the fairy
tale “The Emperor’s New Clothes.” Throughout this book
| have challenged a reading of *deconstruction” that has
been proposed by its friends and its foes in legal circles.
My decision to re-name deconstruction the philosophy of
the limit has to do with (he attempt to make the ethical
message of deconstruction “appear.” The more accepted
reacdings  understand  deconstruction to expose the
nakedness of power struggles and, indeed, of viclence
masquerading as the rule of law. With this exposure,
the intervention of deconstruction supposedly comes to
an end.' The enemies of "deconstruction” challenge this
exposure as itsell an act of violence which leaves in its
stead only the “right” of force and, as a result, levels the
moral differences between legal systems and blurs the all-
too-real distinctions between different kinds of violent
acts. We have seen this critique specifically evidenced
in the response to Derrida’s writing on Rousseau. 1
have countered this interpretation as a fundamental
misreading, especially insofar as it misunderstands the
Dertidean double gesture.

* Copyright©zoog From The Philosophy of the Limit by
Drrucilla Cornell. Reproduced by permission of Routledge/
Taylor & Francis Books, Inc.
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Cenak, Ha OpE mOTAEn, HACTOBOT Ha ecejor Ha JKak
Hepuaa, .CHnata Ha 3aK0HOT: MHCTHYHHTE OCHOBM Ha
BAacTa’,’ KaKo Ja To NOTEPIYEA BAKBOTO TOVIKYBAILE,
I'c HAZOMOAHYBA, HCTO TakKd, DTPOHMKIHBATA H YMHA
sabenemka na Jomuask flakanpa ( Dominick LaCapra)®,
Koj, OO OpVra CTpaHa, H3PasyBa 3arpHIKEHOCT JeKa
€ MoEHO ecejor Ha [lepHIia - B0 HANIMOT OYHIVIETHO
HACHIHWYKH CBeT, O3 ce (aTH HA MAMKATA HA HACHI-
CTBOTO, MECTO JA HH NOMOTHE A3 ja JeMHCTHOHIHpaMe
HEropara zasogHAYKA MoK. Ce moBMKyVBaM Ha Hame-
cotT Ha Jlakanpa GHaejiH Toj TOAKY jacHo ja cpowyBa
MOJINTHYKATA M ETHYKATA IArPHMEHOCT OEKa JEeKOH-
CTPYKIHja HYEHO JOTPAJKYEa" NPOTHE YCTAHOBEHHTE
SAKOHCKH HOPMH, KAKO O6f Of HeroB0To oabHBAH.E
NOZHTHEBHO 14 ja ONHINE TPABSATA Kako 36D 0 YeTaHD-
BEHH MODPLTHH TPHHIIHITH,

Ja na ofTOROPHME HAa TAKBATA 3ArpHMEHOCT, Tpeda oa-
fmMay ga ro HCIIHTAME HMIUTHIHTHOTO CTOJAMHINTE HAa
KPHTHYAPHTE 33 3HANMSHETO HA NPABOTO KAKO YOTAHO-
BEHH, JEKOHCKH HODMH NOPOTHE KOH JEKCHCTPYEIDH-
jara”“ ce ofBHHYEA JeKa ke KpeHena mrpajk”. OBa cra-
HYBA MHOTY Bi#HO, GHUIEJKH TOKMY BAKBATA JITPAjEY-
BAYKA" MOCTABCHOCT HE CAMO NPEJT VCTAHOBEHHTE S3AK0H-
CEH HODMHE, TYKY H JHPEKTHO IPen caMaTa wigja 3a aa-
KOHCEH HOPMH & OHA 1m0 10 sarpiicyea Jaxanpa. hes
COMHEHME, 3aHUMaBareTo Ha Jlepina co ganweor , Kpu-
THEA Ha HacwacTeoro™ Ha Banmep Bemjamuna (Walter
Benjamin), Geme TONKYRAH KAKD YVIOTE MOTOIEM QOEAE
a8 OMACHOCTA IITO jA HOCH CTOJANHINTETO MEKA 3OKOHOT
CEKOUALl MoMe na o gexoHcrpynpa. Tormy opaa mo-
SHIHjA jA CR0IMONCYET IITPEjKYBAYKATA" NOCTAREHOCT
woH Karos Guno 3akoHckl cuerest.’ Ho, toa e mrpajx xoj
HAROARG HHEOIALL He TIPeCTaHYRA, ¥urre noaouo, o e
MITPAjK KOj HAROJHO HE MOME 13 HA JaJie NPHHIHITH 38
JITHTHMHO COpeuyBaie Ha HacwicTeoTo. Baxkmara 3a-
rpH#eHOCT ¢ ocobeH BRI KPHTHER 32 Koja afopysasme

At first glance, however, the title of Jacques Derrida's
essay, “Force of Law: The ‘Mystical Foundations of
Authority,™ seems to confirm this interpretation, It
also, in turn, informs Dominick LaCapra's subtle and
thoughtful commentary,® which evidences his concern
that Derrida's essay may—in our obviously violent
world—succumb to the allure of violence, rather than
help us to demystify its seductive power. 1 refer to
LaCapra’s text because it so suecinctly summarizes
the political and ethical concern that deconstruction is
necessarily “on strike” against established legal norms as
part of its refusal to positively describe justice as a set of
established moral principles.

To answer that concern we need lo examine maore closely
the implicit position of the critics on the significance of
right as established, legal norms that “deconstruction”
is accused of “going on strike” against. This becomes
extremely important because it is precisely the "on
strike” posture not only before established legal norms,
but also in the face of the very idea of legal norms that
troubles LaCapra. Undoubtedly, Derrida’s engagement
with Walter Benjamin's text, “The Critigue of Violence,™
has been interpreted as further evidence of the inherent
danger in upholding the position that low is always
deconstructible. It is this position that makes possible
the “on strike” posture toward any legal system.’ But
it is a strike that supposedly never ends. Worse yet,
it is a strike that supposedly cannot give us prineiples
to legitfimately curtail violence. This worry is a specific
form of the criticism addressed in chapter 2 that
deconstruction, or the philosophy of the limit as T have
renamed deconstruction, can only give us the politics
of suspicion. I, on the other hand, have argned
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BO BTOPOTO MOTJARje, AEKa AEKOHCTPVEIIMjaTa HAH
iunocodHjaTa HA TPAHHIATA, KaKQ LITO jac ja Opew-
MEHVBAR JIBKOHCTPYKIMjATA, MOMEe 8 HR Jaje efqHH-
CTBEHO MONHTHKA Ha COMEes. Jac, off Apyra cTpaHa,
HOCTOjAHD TEPAAM JeKa JeKoHCTpYRKunjata, pasfpana
Eako uaocofpHja HA FPAHHIIATA, HH JARA NOAHTHES HA
VITHIHCKA BOAMOMHOCT. Kako 10mo BMnEMe B nocie-
HOTO nornasje, gunocodHjaTa Ha FpadHIaTA, HIH N0~
TUMHO AeKOHCTPYKUM]ATA HA NPHBMIEIHPAHETO Ha ce-
FALTHOCTA, J4 UITHTH BOZMOMKHOCTA 20 PAAMKANHA Npas-
HA TpaHChOPMAIIM]A, HeLMITO WITO & OAR0eH0 O ofHyHaTa
CHOMVI{H]A HA nocToeqkHoT cHeteM. Ho, aro caxame a
WM A EME FTOBOTHTETEH OJIDEOD HA KPHTHMADHTE HA
Mepraa, HHe cenak Tpefa fa ro OpeHcIHTAMEe CTOja-
AHITETO 38 HACHACTROTD KO @ cOfEaH0 B0 HeroBOTo
COMUTVBALS Ha JAra/I0UHETE OCHORH Ha BiacTa. 3a Ja ro
CTOPHME T0a, YITTe e{HANI fe Ce HABPATHME HA eTHYKOTO,
MOHTHYKOTD B NPaBRHOTO 3HAYSH-E HA HErOBATA KpH-
THEA HA NOARTHEHAMOT. Bo oBa mornapje ke ro pasrie-
fame cayqajor Ha Fayepe Apoilius Xapdaux {Bowers v.
Hardwick)." Ho, joaponeTe NpEEH [a ¢¢ OCBPHAM Hi
CAMHCTBEHHOT HAYMH HA Koj [epHga ce 3aHHMana co
TeRCTOT Ha Benjamun.

HecTonartH, a 0 MOe MHECAEHE H NOTPENHD, HAHOOT Ha
Banrep BeHjamMBn ce TOAKYBA Kako Aa ja Gpume qopey-
KaTa QATOBOPHOCT 33 HacHAcTeoTo, BHAejiy pasinkarTa
Mely MHTCKOTO HACHICTBO — HacHACTROTO Ha KOE ¢
SACHOBAH WIH KOSIITO 'O COMHHYEA 3aKOHOT (IpasoTo),
it HoAcoTo HACHICTED KOS € HEerDBa  aHTHTe3a” Dujgejku
YHHIITYEA HAMECTO [la BTEMETYB, HCKYIVEA HaMecTo Ja
noAIpAcysa, 33 BeHjaMuH e HellTo KpajHO HeoLIywIHED.
PaaaukaTa MoMery NpHGATIHREG H HeNpHQATIHEO Ha-
CHACTEO, KAKD H NOMery BoMgoTo B METCKOTO HACHJICTBO,
KOHEYT0 HE € OfHATIPEN AOCTAITHA 33 HANIETO TOIHANHE.
Ha Toa 30I0TO @ 0Ba BaKa, Ke ce HaBpaTHMe NOA0NHA BO
ecejoB. KPOEHmEeTo 3ak0oH HIH 3ACHOBANETO HA HACHT-

Jamrnal for Politics, Bender, and Culters, ¥ol. IIL, No. 2, Wister J004

throughout that deconstruction, understood as the
philosophy of the limit, gives us the politics of ntopian
possibility. As we saw in the last chapter, the philosophy
of the limit, and more specifically the deconstruction of
the privileging of the present, protects the possibility
of radical legal transformation, which is distinguished
from mere evolution of the existing system. But we still
need to re-examine the stance on violence which inheres
in Derrida’s exposure of the mystical foundations of
authority if we are to satisfactorily answer his critics. To
do so we will once again return to the ethical, political,
and juridical significance of his critique of positivism.
The case we will examine in this chapter is Bowers v.
Hardwick.® But let me turn first to Derrida’s unique
engagement with Benjamin's text.

Walter Benjamin's text has often - and to my mind
mistakenly - been interpreted to erase human respon-
sibility for violence, because the distinction between
mythic violence - the viclence that founds or constitutes
law (right) - and the divine violence that is its “antithesis”
because it destroys rather than founds, expiates rather
than upholds, is ultimately undecidable for Benjamin.
The difference between acceptable and unacceptable
violence as well as between divine and mythic violence
is ultimately not cognitively accessible in advance. We
will returm to why this is the case later in this essay. Law-
making or founding viclence is then distingnished, at
least in a preliminary manner, from law-preserving or

F
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CTEO CE pasnMEysa, fapeM Ha HeKD] OPEMYEH HAYHHE, O
SAYVBYBAHETO HA 3AKOHOT, WITH Of OODMYVBABRETO Ha
ciaaifio. Hackopo ke ro BHAMME SHAYEHETO HA 0BA
OOHATAMOIIHO pasfsojyveamke. Ta Geme opaa HeOmIYH-
BOCT MOCASAHKOT npofies, ako egHOCTABHO ro moba-
paine BoajHOT C¥ I, TOrAM HeMAle 02 HMa KpUiiiuKa Ha
HacwicTBoTo. Ce pasfupa, HOCTOM eNHO TONKYBAH-E
KoemTo Gele IpenioaeHe ¥ Hanokero o Jlakanpa, Ha
koe Bemjammu, a noroa Jepuaa, ja Opmmar camarta
OCHOBZ BP3 KOjA MOHATAMY NPOAGIAYEL KPHTHKATA HA
HacHncTeo.” Ho, Baksara HHTEPOPETANH]a He YCIEBA 8
o safenexy BOBSAHOTO MOTCETYRAle BO TEKCTOT HA
Bemjamusn, Ha wro Jdepigia DocTGjaHe HE HABDAKA, H
KOELTTD MOMAra B0 PAZBHTKVBAR-ETO Ha HanncoT Ha bek-
jamuH. Ma ro uprupam Bedjanun:

3anavyaTa HA &NHA KPHTHHEE HA HACHACTROTO MOOKE I3 o8
CEENE Ha TOA Jewa Taa CayeH AR ja ofpasmokid HelSHHATR
BPCER C0 3EKDHOT B mpasgera, OHAejEN eIHA O, KOmKy
M 04 & Tad eperTHAHL, CTEHYEE HACMIINA B BHCTHHCKATA
CMMCRA HA 00R0T, caMo TOCAL KOTM BACEMHYER MODATHH
npobaesi. JenoERyToT Ha OERe UpoliieMy & OpereH o
LOMMHETE Aa 3AK0HOT & mpasgara.?

Epurukara, Bo Taa CMECTA, € OATEKy o4 Toa ja bune
enHD OOHMHO BETAYRSEE HA HACHICTBOTO KAKO TAKED,
Bupejiy BeHjaMHH MPaEH BHHMATETHA DARIIKA MOMely
pas/IMMHHTE BHA0BH HacHneTeo." BeyimroceT, 1 BexjaMun
u JlepH/ia I'H AOBEAYEAAT BO TPAIEAKE TPATRIHOHANHHTE
NOSHTHBHCTHYMEH H HATYPAMHCTHYKHN ONpPABOYBAMA 38
HACHACTHOTO KAKO NETHTHMHA TPHCIITA 34 OA[0KYBaHe
HA HEKD] VCTAHOBECH NpaBeH CHCTEM, HAM KAKD HY#AHO
CPEACTRO 38 MOCTHIHYBAKE Ha OpaseqHa nen. Co apyrH
300pOBH, W ARAJUATA MHCIHTENH C€ JACETHATH O pa-
yuox@naauuuie wa Oeckpanoilio GHPOKPATCRD HACHN-
creo koe Jlakanpa co Npaso ro MOBP3YBE CO HEKOW 01

I wxacure Ha apaeceTTHoT Ber." Texcror Ha Bexjamuu

conserving force. We will see the significance of this
further distinction shortly. If this undecidability were
the end of the matter, if we simply turned to God's
judgment, there would be no critique of violence. Of
course, there is one interpretation already suggested
and presented by LaCapra that Benjamin - and then
Derrida - does erase the very basis on which the critique
of violence proceeds.” But this interpretation fails to
take notice of the opening reminder of Benjamin's text,
to which Derrida returns us again and again, and which
structures the unfolding of Benjamin’s own text. To
quote Benjamin:

The task of a critique of violence can be summarized as that
of expounding its relation to law and justice. For a cause,
however effective, becomes violent, in the precise sense of
the word, only when it bears on moral issues. The sphere of
these issues is defined by the concepts of law and justice.”

Critique, in this sense, is hardly the simple glorification
of violence per se, since Benjamin carefully disting-
wishes between different kinds of violence® Indeed,
both Benjamin and Derrida question the traditional
positivist and naturalist justifications for violence
as legitimate enforcement for the maintenance of an
established legal system or as a necessary means to
achieve a just end. In other words, both thinkers are
concerned with rationalizations of bloodless bureaucratic
violence that LaCapra rightfully associates with some of
the horrors of the twentieth century.” Benjamin's own text
speaks more to the analysis of different kinds of violence
and more specifically to law as law conserving violence,

9
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NOBERE €@ CRPTEH KOH SHANMH2A HA PAANHYHNTE BHAOBN
HACHACTREG H NOKOHEPETHO KOH 3dKOHOT KAako 3akoH
IO IO OA[GRYEA HACHACTROTO OTHONKY KOH MPaBmaTa.
Mefyroa, Jepuoa momHe jacHo 1o 3al0MHYBA CBOJOT
TeReT ., CHAaTa Ha saxoHoT, o MoscHocTa 3a npapga™.”
HeroBroT TeRCT @ HacOMeH ToKMY KoH qoodopMysame
Hi MOHMHTE 33 MPaRAa H 3aK0H BO KOW EPHTHEATA HA
HACHAICTBO, CDAaTeHRA KAKO JIPOCYAYBame, MpOneHKa,
NpPOBEDKA EOja camaTa cu obeafenysa cpeacTea 33 M
DIEHH HACHACTEOTD",® MODA [a CH IO 3a38Me MECToTo.

Kagpo mTo BMAOBME, €AMHCTBEHD OTKOME Ke o npH-
hATHME HENPEMOCTTHBHOT ja3 noMely IaE0OHOT
MPAROATH, AEKOHCTPYKIIHJATA MCTOBPEMEHO W He ©0-
MUIVBA H e SAIITHTYEE 80 cosmailia dexoncilipyxyuja
ne udeHiuiIkyeaseilio Ha axoHoiE Kxaxe fdpaada,
38 03 MOMEME HeNOCHO A I JoN0BHME MPRETHHMHOTD
FHAMEHE HA Herasor HA Jlepuaa fexa JIeKoHCTpYKIHjaTa
& mpaBga”.™ OHa mmo e NpPoNyITeHD B0 TONKYBAKRETO
KOE MO OnHINAR B My ro opunkmas Ha Jlakanpa e
AEKA HEOQIYMMBOCTH KOjA MOME 718 8 HCKOPHCTH 28
o TO cOMUTH Koj OMAO0 mpolec Ha NPABHHOT CHCTEM
34 celeneraTHMHPakRE HA BIaCTa KAKO MHT, HE OCTasa
- [0 HE OBAe FH noApashipaM KOHKPETHO OHHE KOH I'D
VCBOJYBAAT H CIPOBEVEAAT 3AKOHOT - C0 2THA Heuslewra
odeogopHOcil 83 HACHACTBEOTO, TOEKMY HaTmoa  1UTo
HECHACTROTO HE MOHE [ENCHD A8 08 PalnOHATHIRDE
OHATIPEA M HA T0] HAYHH ce onpasia. CHMYNHPAK-ETO
MPHCYTHOCT, CEOJCTEEHO 38 3ACHOBAMKOTD HACHJCTHO
HAE J[EABATA, A3 08 NOCIYARHME 00 HapasoT Ha Jepuaa,
1T OPHEPHEA PETPOCTIEKTHEHHOT YHH HA ONPARIYBAHS
i Ha TOj HAYHH Hesudys, HO CAMO HABHIYM, ja GpHime
oAroBOpHOCTA co oidpaadyedmse. Ja ro uATHpasme
Jepuna:

than it does to justive. But Derrida explicitly begins his
text, “The Force of Law,” with the “Possibility of Justice."
His text proceeds precisely through the configuration
of the concepts of justice and law in which the critique
of wviolence, understood as “judgement, evaluation,
examination that provides itself with the means to judge
vinlence,™ must take place.

As we have seen, it is only once we accept the uncrossable
divide between law and justice that deconstraction both
exposes and protects in the very deconstruction of the
identification of lmw as justice that we can apprehend
the full practical significance of Derrida’s statement
that “deconstruction is justice,”* What is missed in the
interpretation 1 have described and attyibuted to LaCapra
is that the undecidability which can be used to expose any
legal system’s process of the self-legpitimation of authority
as myth, leaves us - the us here being specifically those
who enact and enforce the law - with an inescapable
responsibility for viclence, precisely because violence
cannot be fully rationalized and therefore justified in
advance. The "feigning [of] presence™ inherent in the
founding violence of the state, using Derrida’s phrase,
disguises the retrospective act of justification and thus
seemmingly, but only seemingly, emases responsibility by
Justification. To quote Derrida:
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Onae ro Jomrpese”, $ea 13 Mo DonpeMe, DE0] HaBOuPeie
LHAPANOED: HEAOCTATHATE TPAHNCHEHIEHTHOCT HA 3aK0HOT
Mped Eaja, B HA R0, OPETEoiHe Woeekoill o Morpame,
CcaMo HITTena kaxo ga e JeckoHedHe TPARCHEHAEHTHA W
4 TO] HAYHH TEOMADIIERL 40 010] CTENEH IITD, TORY Grueky
A0 HETO, TAA 3ABHCH CAMO O HEFD, Off NEPHOPMATHEHHOT
4HH €0 KO] TOj jA BTeMeNyBa: SAKOHOT € TPAHCIEHIBHTEH,
HACHIHAYKH AT HEHacu AnHYKH, BrIejiH 3aBRcH camo of
oG] KOj & e Hero, A Taka H Of OHOJ Koj My DpeTxon,
00} KOj [0 COTARS, BOj DO 3ACHOEYSA, KOj I'0 0ENEcTYR: BO
eHel ANCOMYTEH IEMpOPMATAE YHja TPHCYTHOCOT (00T
Jesn My DeTa. JAKOHOT & TPANCUEHJSHTEH H TEOTOIMIKH, 14
COOPET TOA H CEKOTRIN B0 DHEEVEIRE T8 HECTRIN, CRRDrLn
perey, OHIEJRR & EMaHesTeH, KOHEYEH, (8 34T02 H BeXe
HAIMHHAT, CamMo oma [0T0 BAA0ara (Guenir) e npoxspele
HUTETHTHORAROCT AN MOMHOCT 38 TOUOKVEREE HE 0BO)
BAKOH, ™

Co apyri a00pOBY, 3aKOHOT HHKOIAIT He MOoMe 03 I0 J0B-
TACA HEFOROTO NPEIRHACHD onpasgysase. Ha Toj nauus,
HE MOEe JA 08 OCHIYDA HEKAKOB METAjaiHKk B0 OHOC HA
LJEPHOPMATHEHOCTA HA HECTHTYIHOHANHEOT jJAHK HIH
HA HEMOBATA IOMHHAHTHA HETepnperamrja”.’” Kako mmo
BHOOEME BO MOCIEAHOTO NOrAEje, BEAKROTO CTOJATHINTE
NEKa HE MOEE 13 HMa METAjasHK BO K0j Ke 0f BOCOOCTABAT
~HATBOPEUIHATE " HOPMH KO K& 1o [OTRPAYBAaT IPABHH-
oT cHeTeM, To waaecjvea Jepuaa og Xabepmac (Haber-
mas). TIpaInaeTo e Toram, Iy NPAKTHYHO SHAYH, 34
TOMETO Ha 3AKOHOT, TOA IITO HE MOAKEME 13 HMAMEe TAKBA
CHIYPHOCT, OCBEH Toa Do ro uaneo)yea Jlepena on me-
OXaHTHAMOT Ha Xabepmac? 3a Jlaxkanpa, 0Ba OTCYCTBO HA

CHIYPHOCT 3HAYH JEKA HE MOMEME Ha KAKOB 010 HAUHH

oa TH oidpasdave OPABHHTE IIPHHITHOH HA CHTYPHOCT.
AKD He MONEME 18 TH ONPaRmaMe NPABMHTE MPHHIHITH,
roratr, crnopes Jlakanpa, sHenafesoio ke HIT OCTAHE CAMO
Oa ce MOBHKAME Ha CHUTATA KAKO eAHHCTBEHA OCHOBA 33

onpapaysarke, a ro purepan Jlakanpa:

Here we “touch”™ without touching this extraordinary paradon:
the inaccessible transcendence of the law before which and
prior to which “man™ stands fast only appears infinitely
transcendent and thus theological to the extent that, so near
him, it depends enly on him, on the performative act by which
he institutes it: the law is transcendent, violent and non-
vinlent, because it depends only on who is before it - and so
prior to it - on who prodoces it, founds it, authorzes it in an
absolute performative whose presence always escapes him,
The law iz transcendent and theological, and so always to come,
always promised, because it is immanent, finite and so already
past, Only the yet-to-come fauenir) will produce intelligihility
or interpretability of this law. '

Law, in other words, never can catch up with its projected
justification. Therefore, there can be no insurance of
a metalanguage in relation to the “performativity of
institutional language or its dominant interpretation.™" As
we saw in the last chapter, this insistence that there can
be no metalanguage in which to establish the "external”
norms by which to legitimate the legal system separates
Derrida from Habermas, The question then becomes, what
does it mean practically for the field of law that we cannot
have such insurance, other than that it separates Derrida
from Habermas’ neo-Kantianism? For LaCapra this lack
means that we cannot in any way whatsoever justify
legal principles of insurance. If we cannot justify legal
principles, then, for LaCapra, we will necessarily be left
with an appeal to force as the only basis for justification,
To gquote LaCapra:
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Bropoto gmsemse GapeM HITNeTa KAKD A2 TO WASHTH-
dHEYVER HEOMTYMHEOTO CO CHJA NA AYPH W 00 HACHICTBO
M KAKO HA HACHACTROTO A4 MY j& J4E3 MOKTA 03 HIrpaam
HWIH g8 COYAaTe OpaRla © FaK0H. “Iﬁ.ﬂ-.[lﬂ'[‘ﬂ. H FAKSHOT,
xou ce pasfinpa, Ae MowxaT aa GHAAT cneans, B NoKpaj Toa
HATHEAA KAKD A5 NOTEKHYRAAT 01 CHIETA WIH & HacHTeT-
soTn. KpajHo norpentEn WHTASHE Ha oRA IEHMee G G
BAKMYOKOT TEKS CHIIATA j2 MPAEH TPABLATA - 3AKAVI0K Koj
& OTBOPERD OTPIeH HA 8TH0 MECTD B0 ecejoT Ha Jepama,
HO KOj MomedH € HeNoBIHO GpaHeT Ha APYri Mecta.”

H nokpaj HeropoTo jacHo npusHasame aexa lepuaa
orEOpedo ja ordpaa waejata Aexa CHAATA ja TpasM
upasgara, 3a JJaxanpa cé yinre DoCToOH ONACHOCTA 8K
HEGATYYHBOCTE e BOAM KOH Bakso ohakamne Ha 3aR0H0T
H ¥IOTATA HA [PABHHOT ADIYMEHT H ONPABIYBAETO BO
pPAMEHTE Ha NpaBHOTO TOAKysame. Mefyroa, amoan-
UHpaHa ¢ COPOTHEHATA NosHLMja. Criata HHKOram He
MOMKE HA Ja OUNpaRja npasgHHaTa Hokwmy NOPALH Toa
ITO BOCHOCTARYBALCTO HA NPABIMHATA HHKOTADD HE
MOMe BO Henoct ga Guge pannonanssupaso. Taa wero
TAKA HE BOJIH KOH 3AMEHA Ha IPABHHOT APTYMERT IPeKy
NORMEYEARE Ha NPHHIMOOT €0 HACHICTED, KAKD IITO
Jlaxampa ce DNAINH Aexa G MOomena axo ce moHece 10
HE}SHHATa NOTHYHA TOCHEIHIA.

Ja a HarmacHMe YILTe efHAL 301UTO JeKOHCTPYKILH]aTa
HE C@ CBEIYRA HA HAJHOBMOT M HajeopHCTHUMPARH BHI
NpaBeH MOIHTHEWAAM PaiBHeH Bo AMEpPHEN, Ko, o8 pas-
DHpa, TEPAK JeKa CHAATA @ RCVIHOCT Taa Kojd ja TpasH
npaggHHaTa, GH OHI0 KOPHCHO YINTE eOHALL 13 HATIPE-
BHME KOHTPACT NOMelY AeKOHCTRYRIMjaTa” Kaxo crua
Ha MPARJATA HACHPOTH SAKOHOT H HACTO]YBAHETO Ha
Crewm @uum (Stanley Fish) za nomcroserveame Ha 3a-
KOHOT c0 mpasfara.”™ @wm edaka Aexa K4AKO HEmTo
unocodeko 3aR0HOT HHKOTAIT HE MOKE A TH JOBTaca
CBOHTE OMPABIVEAILA, HO AeKA FIefdH Kako TPaKTHYHA
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A second movement at least seems to identify the undecidable
with force or even violence and to give to violence the power
o generate or create justice and v, Justice and law, which
of course cannot be conflated, nonetheless seem to oripinate
in force or violence. The extremse misreading of this movernent
would be the conclusion that might mikes right - a conclusion
explicitly rejected at one point in Derrida’s essay but perhaps
insufficiently guarded against at others,”

For LaCapra, in spite of his clear recognition that Derrida
explicitly rejects the idea that might makes right, there
is still the danger that undecidability will lead to this
coneeption of law and the role of legal argument and
justification within legal interpretation. But, indeed,
the opposite position is implied. Might can never justify
right, precisely because the establishment of right can
never be fully rationalized. It also does not lead to the
replacement of legal argument through an appeal to
principle with violence, as LaCapra seems to fear it
might, if taken to its logical conclusion.

To emphasizé once again why deconstruct ion does
not reduce itself to the most recent and sophisticated
brand of legal positivism developed in America which,
of course, asserts that might does indeed make right,
it is useful to again contrast “deconstruction” as the
force of justice against law with Stanley Fish's insistent
identification of law with justice.™ Fish understands
that as a philosophical matter law can never catch up
with its justifications, but that as a practical reality
its functional machinery renders its philosophical
inadequacy bhefore its own claims irrelevant. Indeed, the
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PeATHOCT, HEroBaTa PYHKIHOHATHA MAlIHHEPH]a PARH
rTakpata HAcCOCKA HEAJEKBATHOCT [pe] HErOBHTE
TEpAea fa narnega Gespavajua. Bopouem, cueremor ja
MOCTARVEA CPaHMIATA Ha penesadTHoCT. Co apyrH
alopoBH, MAITHEATA HMa YJIOTA 43 TH HaOpHIne MHeTHY-
HHTe (CHOBH Ha CONCTBEHHOT aBTopHTET. MOETO KpH-
THYKD HecorAacyeame co PHIN, HECOTTACYBALE WITO 10
NOTKPEnyBaM CO CHAATA Ha JEeKUHCTPYKIHjaTa®, € dexa
MpapHaTa MAMKHA KOja TOj ja CTABH KAaKO 4ynAo, jac ja
MpazaM Kako HeKoe YyA0BHINTE. YINTEe eQHAll, KaKo M
B0 MMHATOTO NOCNAB|E, BPATEHH CME HA PASHIYBAKNTE
FAGAHIITA HA PASTHYHN HabUey IyBadH.

Kora cranysa sBop 5a 3aKOHOT, MOCTOH NPHYHHA A8
crpasysase of ayxobu. Ho, 3a na ce BHIH BOIITO MHC-
1AM AeKa NpaxTHYHOTO DpHIneme HA MHCTHMHATH OC-
HOBA HA ARTOPHTETOT Ol CTPAHA HA NPABHHUT CHCTEM
MOpa 3 08 PACKAKE KaKD X0pop NPHKAa3HA, J0380jeTe
l1a ce OCEPHAM Ha eJeH KOHKPETEH CTyuaj Koj I oTeno-
TBOPYVEA IBATA MHTA 38 JAKOHHTOCT H NPAaRHA KVATYpA,
Ha Ko @M mocTojasHo HE Happaka. 3a $wmin, cospe-
MEHATA AMEPHKAHCKA TPABHA HHTEDIPETAILHA, KAKO BO
VCTABHOTO NPAaB0 TAKA M HA ApYTH 001aCcTH, JejcTByRa
[AABHO IOpPEKy IBa MHTE 23 ONpPABfVBAHe 33 00 TyKa.™
IpeHOT € HAMEPATA Ha OCHOBONONOACHHILATE HA JIpoa-
BaTa", HWIH HEKOEe OPVT0 Cihakarke 30 HEKAKBA H3BOPHA
OCHOBA. BTOpHOT e IpoCcToTo sHaveke Ha 3DoposHTe”,
GH/10 33 PeNEBAHTHATE CTATYTH KM npecesaHy, G0 3a
caMHOT yerag. Co moMom Ha LJeEOHCTPYKIHjaTa®, paa-
fpasa AVPH H KAKO HAYHH HA YHTARE, BIODHOT MOMEe 18
Cf HHTEPOPETHPA KAKO MHT 32 NOTIIONHA YHTAHBOCT,
OBMe MHTOBM, Kaxko 1o $Pmm # camuor npudaka, ro
OIPHYBAAT 33K0HOT KaKo ceDenerHTHMHPAY KA MALIMHA
CO BpaKame HA OPABHOTO TOWIKYBAHE 10 HEKOE@ Nper-
NOCTABEHO HIBOPHINTE KO& C8 MOFTOPYEA cedDecH Kaxo
CAMOZATBOPEH XEPMEHEBTHY KM KPyT. OBa NaK rooBOaMo-

wpvadilE Cormefl” The Violence of the Masguerada: Law Dressed Up as Justice

R o Y i —"

system sets the limit of relevance. The machine, in other
words, functions to erase the mystical foundations of
its own authority. My eritical disagreement with Fish, a
disagreement to the support of which I am bringing the
foree of “deconstruction,” is that the legal machine he
celebrates as a marvel, I abhor as a monster. Once again,
as in the last chapter, we are returned to the divergent
viewpoints of different observers.

In the case of law, there is a reason to be afraid of
ghosts. But to see why 1 think the practical erasure of
the mystical foundation of authority by the legal system
must be told as a horror story, let me turn to an actual
case that embodies the two myths of legality and legal
culture to which Fish consistently returns us. For Fish,
contemporary American legal interpretation, both in
constitutional law and in other areas, functions primar-
ily through two myths of justification for decision.™ The
first is “the intent of the founding fathers,” or some other
conception of an eriginal foundation. The second is “the
plain meaning of the words,” whether of the relevant
statutes or precedent, or of the Constitution itself. In
terms of “deconstruction,” even understood as a practice
of reading, the second can be interpreted as the myth of
full readability. These myths, as Fish well recognizes,
conserve law as a self-legitimating machine by return-
ing legal interpretation to a supposad origin that repeats
itself as a self-enclosed hermeneutic circle. This, in turn,
allows the identification of justice with law and with the
perpetuation of the “"current” legal system.™
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WYBA TIOHCTOBETYBAIETO HA MpPaBjiaTa 00 3AKOHOT W
HHEKOBEYYBARETO HA JIOCTOEYKHOT" OpapeH cHorem.™

i ma ce BN HACHACTBOTO KOSIITO @ CRBOJCTBeHO 34
CHTYAIH}aTa Kora cMe fped aaxonoil, BO MHOTYTE 3HA-
HeThA HA 0BOj H3PAs co Koj JepHiua cf ey BD HeNnoBH-
(V' TEKCT, ajOe Oa ja saMucnEMe caueara so Llopudja
W0} ja MOATOTEYEA CIlEHATA 33 eny4ajor Fayepe Gpoidiug
Vapdesux.™ lsajoa mamu clokojHo sogar mybos Ges
RODIIITO 43 IHAAT Geka ce dped 3akoHoi 1 IEKa HACKO-
[+ e GHAAT DPOrIACceHH 33 BHHOBHY NOPAIM CORAOMH]}E
0jd C8 CMETA 3a KPHMHHANEH [pecran. Pajgocra #a
(DI Cce COCTOH BO TOA A ja NoKame HeMokTa - 3bop xoj
AMEPHO IO KopHeTaM - Ha dittocoderoro cnpoTneTd-
WY BATBE HITH Ha NOIHRTHYKATA KPHTHES KOH 3aK0HCKHOT
clcTeM. JaKoHOT TocTojado Apafa. Cerere ce Ha
CTPAIIHATA OpHEAasHa of Aetcreoto Kpeaewm Kocxm®
(filoody Bones) 3a nonoGpo ga cd ja npercrapuTe cie-
AT, JAKOHOT € Ha NpRHOT Yekop. Punocodor ovajuo
npoOyBa 0a o COYYEA 33KOHOT NMOBHEYBAjEH ©f HA
JHATBOPENIHH" HOPMH Ha TPABAA, HO 3AMYAHO,. JaK0HOT
« 12 BTopHOT Yexop. Cera peMHHHCTHHKATA KPHTHHAPKA
ve 00HAVEA Ja ja PACK/IONH 3aKOHCKATA MampHa Koja
paboTH npoTHE Hea. [IoBTOPHO 3aKOHOT ENHOCTARHO ja
(pHINE KPHTHKATA 33 HETOBATA MACKHPAHOCT, BO 0BOJ
CAyda] XeTEPOCEKCYTHATA MPHCTPACHOCT, KAKO HEurm
(e3HAvYajHO. JaKOoHOT OOpefenyBa o @ 3HAYAjHO.
JaxoHOT € Ha TpeTHoT 4exop. Hm ce nprlimsokysa na
HETOEHTE XPTEH. PHIN i ce BOCKHTYEA TOKMY HA OBAJ
cita Wa 3axonoilll, Takamepedenara OofieHilHOCH,
NOCTOjaHO A goara H DOKpPAj HETOBMTe KPHTHYADH H
nerosara eaocodcka MYMIHBOCT, IIVILTHEOCT KOja He
¢ CAMO COBHAEHA TYKY M OOCTOjaHO. COTOMYBAHA Of
caMuoT DHOL o HaBMjaT TH eHALT, 3AKOHOT HHIITO He
10 COMHPA, & 0HA IITO [0 HABHEBA 0@ HeroBMTe QvHKIHH
ICAKO 1OTO C& paspaboTesy BO MHTOBHTE Ha 3aKOHCKATA
KyaTypa. Taxa, HAKO 3aK0HOT MO®e ga Duae 90BeqKa
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To “see” the violence inherent in being before the law in
the many senses of that phrase which Derrida playvs on in
his text, Jet us imagine the scene in Georgia that sets the
stage for Bowers v. Hardwiek.® Two men are peacefully
making love, little knowing that they were before the law
and soon to be proclaimed guilty of sodomy as a criminal
offense. Fish's glee is in showing the impotence - and I
am using that word deliberately - of the philosophical
challenge or political critique of the legal system. The
law just keeps coming. Remember the childhood ghost
story “Bloody Bones™ to help you envision the scene.
The law is on the first step. The philosopher desperately
tries to check the law - but to no avail - by appealing
to “outside” norms of justice. The law is on the second
step. Now the feminist critic tries to dismantle the law
machine which is operating against her. Again, the law
simply wipes off the eriticism of its masquerade and here,
heterosenosal bias, as irrelevant. The Jaw defines what is
relevant. The law is on the third step. It draws closer to
its victims. Fish admires precisely this force of low, the
so-called potency, to keep coming in spite of its critics
and its philosophical bankruptey, a bankruptey not only
acknowledged but continually exposed by Fish himself.
Once it is wound up, there is no stopping the law, and
what winds it up is its own functions as elaborated in
the myths of legal eulture. Thus, although law may be
a human construct insofar as we dre all captured by
ite mandates, its constructability, and therefore its
potential deconstruetibility, has no “consequences,™
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TEOPOA RO OHO] CTEMEH B0 KOj CHTe HHe cMe sapobeHy of
HETOBHTE ORNACTYBEAH.A, 0/ HENOBATA KOHCTPYKTHEHOCT,
a4 COODEN TOA H Of HEeroBATA NOTEHIH]AUTHA JEKOH-

& B

CTPYKTHEHOCT, TOj HEMA HHEAKEH JTOCTSTHITH .

Bo Bayepe 1 Toa KaKo ja rnejase cHIATA HA 3AKOHOT BO
OOJIH HAET, H MOKPaj KPHTHEHTE Ha Jpunccodure” Ha
muersero. Cyaujara Bajr (Justice White) sanyaysa u
I'o MOAAPHYER KAKD MPARHO NPAIAMEe TOA JeKa JpH#a-
parta Llopowja uma npaso 4a ja HAOPARH XOMOCEKCYRI-
HATA COOOMMjA KPHENHEH nperpiiok.™ Hexon KoMeRTa-
TOPH, KOH To OpaHaT BAKBOTO MHEHHE, Ce MOTIHPAA
TOKMY Ha MHTOT 34 HAMEPATA HA OCHOBOIOMOAHHITHTE
HA APWABATA, APIYMEHTOT ¢ 6K He NOCTOH J0KAS TeKs
HAMEPATA HA OCHOBOMOMGKHEHTE HA JpaasaTa Guna
A3 Ce OBOSMOGKH [IPABO HA NPHBATHOCT HAH Kakeo OHAO

ApPYTO NPABO 38 XOMOCEKCYULITHTE,

ApPryMerTHTE HpOTHE (HHNI0CCKOTO ONPABIYBAE HA
BAKBOTO CTOjAAHINTE, NORTOPEHH OF cTpaHa Ha T, ce
ouurnenss. [loxpmor HaMepa e npobieMaTHuYeH KOTa
a0opyEaAME 34 JKMBH NHCITEIH, OOPAAH CHTE OHHE
OpHYHHHE CIHOMHATH BO CIHCHTE 33 TpaBHa MHTEp-
nperansja. Ho, BO CNy4aj KOra ce HHTEDIPETHRAaT
MPTEH THCATENH KOH OCTAHANE HEMU N0 OADEIeHO
MpAIIasse, AeTHEATHHTE CIOEEHDCTH HA TONKYBAHE
Opexy HAMepa Mopeie He ce JeNTHKATHH, TYKY CTAHYBAAT
gpajao ancypanrd. [Tponecor HA TONMKVBARE HA HAMEpA
cexozai noapasbipa KOHCTPYEIH]A IITOM IOCTOH HATTM-
mIAH TEKCT KGj HaBOAHO ja npercrasyea Hamepara. Ho
ogde HMA CAMO MOE, OTCYCTBO HA I71ac, efHOCTABHO
FATOA HITO TATKOBIHTE OCHOSIYL HHKOTAID HEe ja aape-
CHPANE XOMOCEKCYATHOCTA. JJeKa OBOj MOJIK SHAMM OTH
HE TOCTOH MpPas0 Ha XOMOCEKCYTHOCT H AEKA THE 10
CMETANE TOA 32 HEIITO TOIKY OYHITIENHO [MT0 HNKOram
Heé npoabopiiie 3a Hero, HECOMHEHO & CAMO &1HO TOJ1-
KyBame, H TOA TAKED IOITO HAKOTAIN He MOME 13 ce

In Bowers we do indeed see the force of law as it makes
itself felt, in spite of the criticisms of “the philosophers”
of the opinion. Justice White concludes and upholds as
a matter of law that the state of Georgia has the right
to make homosexual sodomy a criminal offense.® Some
commentators, defending the opinion, have relied
precisely on the myth of the intent of the founding
fathers. The argument is that there is no evidence that
the intent of the founding fathers was to provide a right
of privacy or any other kind of right for homozsexuals.

The arguments against the philosophical justification of
this position repeated by Fish are obvious. The concept of
intent is problematic when speaking of living writers, for
all the reasons discussed inwriting on legal interpretation,
But in the case of interpreting dead writers who have
been silent on the issue, the subtle complexities of
interpreting through intent, are no longer subtle, but are
manifestly ludicrous. The process of interpreting intent
always involves construction onee there is a written text
that supposedly introduces the intent. But here, there
is only silence, an absence of voice, simply because the
founding fathers never addressed homosexuality. That
this silence means that there is no right of homosexuality
and they thought it so self-evident as never to speak of it,
is elearly only one interpretation and one that can never
be clarified except in the infinite regress of construction,
Since the process involved in interpreting from silence
elearly entails construction, the judge's own values are
involved. In this case we do not even need to go further
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pazjacHl oceey po DecKOHEMHHOT perpec Ha KoHC-
rpyKkuKjara. Buaejin npomecoT Koj e BRIYHeH BO TOJ-
KEVBARET) HA MOJAKOT OYMHIVIEgHC nogpasbupa komc-
TPYKIHjA, BMENIAHH C8 TMMHHTE BPEAHOCTH Ha CYAHjaTa.
Bo opoj coydaj oypH He € HM moTpe0HO O3 ofHMe
NOHATAMY B0 COOMEHOCTHTE Ha YHTAHBOCT M HEYHT-
AHBOCT HA HEKOJ TEKCT, DMAEjKH cMe DVKBANHD OCTABEHM
Bo MoK, Ges HITY 300D 38 XOMOCEKCYATHOCTA.

Ho, cnopen MECIeRETO Ha cyaujaTa Bajr, Hne seymmoct
¢Me BPATEHH Ha OpobNeMoT 33 YHTIHBOCTA HIH HEWHT-
AHBOCTA HA TEKCTOT HAa YCTABOT H Ha NPeCcefaHOT, wImo
HABOIHOD CAMO I'0 JKKYEA" HEroBoTo sHayese. Cyimjara
Bajr ro ompaa sakmyeoxor Ha EnunaecertHor ORpyssed
Cya™ pexa zaxoHoT Ha [lopuxja ro npeEpumn ocHOBHOTO
npaso Ha 0OEMHETHOT OMAEjKH HETOBOTO TPABG HA
NOMOCEKCYATHOCT € MPHBATHA H MHTHMHA BPCER Koja ¢
HIETHOP O A0GATOT HA APMARHATA PEryJaTHREA MOPaIH
JegerrioTr  Amapamas B Knavaymara sa Cooapersa
MMocranga of YernpudaecerTHor AMangman™. ™ Enuna-
seeTTHOT OKpymed Cyl ce NOTHHPAT Ha HH3IATA Iper-
soman coyvan o pussoad (Griswold)™, no Po (Roe)™ u
Kepu (Carey)™ npu unTamke Ha OPaROTO Ha IPHBATHOCT
3 MCTOTO A3 BETVHIYBA XOMOCEKCVA/IHA AKTHBHOCT .
Cymujara BajT ro ordpna paxsoTo upTame, Toj ro mpasu
TOA, KAKO IITO KE BHAHME, TECHO TOMKYEAJEH Io IPaBoTo
[£0€ HABOJIHO & BMEIIAHD B0 0B0] CiIVdaj, H Toa YHTAJEH 1o
JASHKOT O 3AKIVYOLHTE HA CEKOj omydaj Ha Oykea-
THCTHYKH HAYHH OPHTOA HMILTHIHTHO DOTIHPAajiH oo
#a JIPOCTOTO SHAYeHme Ha 3foposnTe”. Haofame nw
KAKOB DHI0 ja3MK 38 XOMOCEKCYATHOCTA BO OBHE CITVHaH ?
Cvaujara BajT BOONIITO HE MOMKe A3 HAjAE TAKOR jaaHKk.
brpejky He Mose ga Hajae Takos jasHk, cyndjata Bajr
FAKTYMYBa AeKa . OpOCTOTD SHaYeH-e Ha sfoposnTe” He
(IPEHI0 BAKBOTO NPABO0 HA MPHEATHOCT Ja BEIVUVEA I
~XOMOCEKCYATHA AKTHEROCT . [la ro IMTHpaM cyaHjaTa
Bajr:

into the complexities of readability and unreadability of
a lext, because we are literally left with silence, no word
on homosexuality.

But in Justice White's opinion we are, indeed, returned
to the problem of the readability or the unreadability of
the text of the Constitution and of the precedent that
supposedly just "states” its meaning. Justice White
rejects the Eleventh Cireuit’s™ holding that the Georgia
statute violated the respondent’s fundamental right
“because his homosexual right is a private and intimate
association that is beyond the reach of state regulation
by reason of the Ninth Amendment and the Due Process
Clause of the Fourteenth Amendment."* The Eleventh
Circuit relied on the line of precedent from Griswold™
through Roe* and Carey™ to read the right of privacy
to include “homosexual activity.” Justice White rejects
this reading. He does so, as we will see, by narmowly
construing the right supposedly implicated in this case
and then by reading the langnage of the holding of each
case in a “literalist” manner implicitly relying on “the
plain meaning of the words.” Do we find any language
in these cases about homosexuality? Justice White
cannot find any such language. Since he cannot find any
such language, Justice White concludes that “the plain
meaning of the words™ did not mandate this extension
of the right of privacy to “homosexual activity.” To quote
Justice White:
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Mpuhagajks rH OUIVKHTE 00 OBHe CIYTad H Dopecio-
MEHATHOT OUHC HE HCTHTE, CMETAME TEKL € OYHIIEIHO
OEEA HHTY SOHO 00 OPABATE MATHACGHA BO THE CIY4aH
HEMA HHEAKBL cHOM4H0CT 00 0apaiorTo YCTABHO NpaBo
KOMOCEECYAIIITN A8 OF BITVIITALT B0 SHEH Ha CONOMHEja, 1ITo o8
TEpAR B0 0Boj coyuaj. Hukaxea spexks noMedy cemejernoto,
OpaKoT, H COATABAMETO OOTOMCTEG Of BIHA CTpAna, M
XOMOCEXCVTHATA AETHBHOCT Of ADVTA, 1o GRiie noskasans,
HHTY 01 Aneraumosnot Oy ey o o0RH e,

He mopa Ja paspHemMe Hexakea coducTHOHpana dgu-
Aocodera KPHTHEA 33 03 YRAMEME Ha MPeIIKaTa 8o OyE-
BANEOTO" TONKYBAIRE HA OBHME CIVYaH OF CTPpaHa Ha
cyanjara Bajr. MoxeMe eIHOCTABHO O3 2 MOTIPEME Ha
eAeH 0f HAjCTAPHTE M HAjOOKaMaHH  JPHHIOHOH Ha
YCTABHO TOAKYBAILE, 4 TOA € NPHHIHOOT ASKa CAY9aHTe
Tpeha orpaHHYeHo A3 cE PEIIABAAT. AKD YOBEK NPHATH
JeKa 0BOj IPHHIHN o YIoTpebysan Bo cIy4aHTe Nosp-
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3aHH CO YTEPAYBAMRETO Ha MIPABOTO HA MPHBATHOCT",
TOFAIT TPHYHHATA INTO HATY &06H O OBHE CTydaH He I
LIposfopran” Ha XOMOCEKCYATHOCTA € BO TOA INTO Tpd-
MAKETD 33 XOMOCEKCVATHOCTA He Buao mpen Aus. Cy-
AHHTE MO 0B0] DPHHIHT, HAH Kako mTo senn Jliyman
(Luhmann), noa oBoj cHcTeEM, Tpeda Oa peIIagaaT ciuy-
YyaM, 4 He JA HETOEYBAAT HOPMH HIH 13 CHEKyIHDAaT 34
CHTE MOXHH TPONIHPYBalhd HA HExoe npaso. Kora u
KAKD MPEE0TO Ke C8 MPOIIHPYRA SARNCH O KOHKPETHHTE
fhaxTH Ha cekoj cygaj. H moxpaj ona urro penan gexa ro
OpasH, cyaHjaTa BajT, Kaxo WITO KOMEHTATOPHTE BEKe
CIOMHAA, TOAKVEA 0 MOAK, H TOd MOIK KOj C8 COApPMHH
B0 MPHHIHNOT JeEa ocobeHo YCTARHHMTE cnyvan Tpeba
Orpanu4eHo ga ce Toakysaar. [lorpebno am e osge aa
A0OA0aM JIEKA AKO HEKO] 8 XOMOCERCYAIeN, MPABOTo A3
CE BOYINTA BO XOMOCEKCYATHA AKTHEHOCT MOME a8 HMa

3 cexakpa BPCEA 00 LCeMejCTEO, Hpak NN COMARARE M0~

& gk

roMmcTBo”,* Hako cyaujaTa BajT ro TEpAnR cipoTHRAOTO?

Accepting the decisions in these cases and the above
description of them, we think it evident that none of the
rights announced in those cases hears any resemblance to
the claimed constitotional right of homosexuals to engage in
acts of sodomy that is asserted in this case. No connection
between family, marriage, or procreation on the one hand
and homosexual activity on the other has been demonstrated,
gither by the Court of Appeals or by respondent.™

We do not need to develop a sophisticated philosophical
critique to point to the flaw in Justice White's “literalist™
interpretation of the cases. We can simply rely on one of
the oldest and most established “principles” of constitu-
tional interpretation: the principle that cases shonld be
narrowly decided. If one accepts that this principle was
operative in the cases associated with the establishment
of the “right of privacy,” then the reason none of these
cases “spoke” to homosexuality was that the question of
homosexuality wasn't before them. Judges under this
principle, or in Luhmann’s terms, under this system, are
to decide cases, not advance norms or specnlate about
all possible extensions of the nght. When and how the
right is to be extended is dependent on the concrete facts
of each case. In spite of what he says he is doing, Justice
White, like the commentators already mentioned, is in-
terpreting from a silence, and a silence that inheres in the
principle that constitutional cases in particular should
be construed narrowly. Need [ add here that if one is a
homosexual, the right to engage in homosexual activity
might have everything to do with *family, marriage, or
procreation,”™ even though Justice White argues the
contrary position? As a result, his very interpretation of
the “privacy” cases - as being about “family, marriage,
or procreation” - could be used against him. Can White's
blindness to this obvious reality be separated from his
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Kako pesyJITaT Ha TOa, CAMOTD HETOBO TONKYBAthE HA Cy-
HANTE 33 [MDHBATHOCT, JEEA THe Of OJHEeCYBRIAT Ha 0e-
MejcTBO, Gpak, FUTH cO3ABARE NOTOMCTRD", MOJKE I3 C8
viorpedH mpoTHE Herd. Mome 14 cnennnoro Ha Bajr aa
UERd OUHTASAHS DEafHOCT 08 o8 HanpoM 07 HeTOBOTO
THYHO ]IPI'I@:}.I&E!ILE; Ha HEKAKBR MMITAHIMHPARA XeTEeM-
CCECYAMHOCT KAKO BAK0HCKD, W BCYIIHOCT, KAKD 8THHC-
FHEHHOT HCITPAREH HAYHH A ¢ HHBee?

Muenwero Ha cyaMjata BajT me ¢e noTmHpa caMo Ha
HETOROTO YHTAHC HA CIyMaMTe, aMH Ce MOTIHPA HCTD
KA H HA eIH0 HMILTHIHTHO chakimke 33 SHTIHBOCTA
ia yerasor. 3a Bajr ¥erasor € mornoaHo wuilltua.
MoEropHO K& peNaM, TOj HHW B0 caMuoT YeTAR He Haofa
HITIITO IO MO CHOMEHRYBA MPABOTO HA XOMOCERKCYATHOCT.
Cnopen Toa, Toj cMeTa gexa Eguuaecermor Oxpymen
Cvi O CO3AARA TAKBOTO MPAaBO O BAKYYM, HAMECTD Of
JIHD SHTALE Ha YoTaBoT ¥ Ha RpecejiaHirme koe pasiupa
HT0 € OCHOBHG" W HeOmXOAHO 38 NPHBATHOCTA KAKO
npaso  Bmoctasoseno” ¢o Yerasor. 3a cyaumjata Bajr,
IVEY-TAKA 4 08 CO3IaAe Hekoe Hopo” thyHnaMeHTaTHO
npago 61 G0 HAJONACHHOT BWJ AKTHEM3AM, nocefHOD
BO CTYYAJOT 0O XOMOCEKCYATHOCTA. A BOINTO € TOA TAKA
na cynmjara Bajr? Kaxo nrro caMuor objacHysar

SabpassTe NPOTHE TAKBOTO OAHECYBAI:E BISYAT KOpPeHH
yiuTe of aETHMEC Epeme. ConoMHjaTa GRaa KpHMHEBATER
upecran go oBedajHo npaso 1 Guna 3afpaHeTa £o 3AK0HHTE
HA NPEHTE TPHHAECET COJYIHN JNEAEH Kora ja parddmky-
sane [onenbara 3a npasgara. Bo 1868 rogusa, xora G
paTRdHEYELH YeTHPHHABCETTHOT AMABHIMAH CAMO [18T O
37 COjyEHH ApHann 30 YHHATA HEMATZ EPHEHYHH SK0HH
OpOTHE CofoMEja. BoyiiHOCT, A0 1951 MOOHHEA, CHTE 50
Cojvasi SPREREN 3AKOHCKH ja ssane :afpaHeTo comomMH-
JeTa, # geHec, 24 cojyaER gpacasn w Ofnacra KooymGHja
MPOACAYEAAT M3 HIPEMYBART KPHEAYHH KAZHH 33 COA-

own acceptance of an implied heterosexuality as legiti-
mate and, indeed, the only right way to live?

Justice White's opinion does not simply rest on his read-
ing of the cases, but also rests on an implicit conception
of the readability of the Constitution, For White, the
Constitution is fully readable. Once again, he does not
find anything in the Constitution itself that mentions
the right to homosexuality. Therefore, he interprets the
Eleventh Circuit as creating such a right out of thin
air, rather than on a reading of the Constitution and
of precedent that understands what is fundamental
and necessary to privacy as a right "established” by the
Constitution, For Justice White, to simply create a "new”
fundamental right would be the most dangerous kind of
activism, particularly in the case of homosexuality. And
why is this the case for Justice White? As he explains:

Proscriptions against that conduct have ancient roots.
Sodomy was a criminal offense at commeon law and was
forbidden by the laws of the orfginal 13 states when they
ratified the Bill of Rights. In 1868, when the Fourteenth
Amendment was ratified, all but 5 of the 37 States in the
Union had criminal sodomy laws. In fact, until 1961, all
50 States outlawed sodomy, and today, 24 States and the
District of Columbia continue to provide eriminal penalties
for sodomy performed in private and between consenting
affults. Against thiz background, to caim that a right to
engage in such conduct is “deeply rooted in this Nation's
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OMH}A KOJ8 OB DIBHEA BO OPHBATHOCT W TOMELY COITTACHM
BOApAcHE aRne. [Ipy cerd oBd, Ji C8 TRON FEEA TPaRoTo
HERO] 13 02 BIVIIITA BO TAKEH HEeITa ¢ JAAafoks BEOpEHETD
BO HCTOPIETE M TPRARIMjaTa Ha obaa Hammja™, pan meea
<08 Toapadfipa B0 HOHMOT HA 3AK0HCKA caobona”, Bo Hij-
mofap enyyaj e ementao. ™

3a BajT, He caMo [ITO ONACHOCTA O aETHEMZaMm Tpeba
cexorair fa OHfe 004 cHAEH HAA30D, TYEY MOPA KOH-
KperHo aa Duie HAYIUTENA B0 cIy9an Kaxd opoj. [Tax
Ke peuam, oipaadyameelio 33 HETOBOTO CTOJANHIITE
C& HANOBpP3YEd Ha HEerOBOTO MMILTHOHTHO ofakase
3a UMTAMBOCTA Ha yerasor. [la ro uMTHpaM cyiMjaTa
Bajr: Cymor e HajpapnHe ¥ HajMHOTY C& qodiadxyea
N0 HESETHTHMHOCT KOTA HMA PaloTa co YeTasHO Npaso
CEJIETIAHO 01 CY/IHHTE YHH KODEHH COCEM MATKY HJIH
BOOIIITO He MOMXAT Ja Ce MPOHALOAT BO JATHKOT HAK BO
saMHeaTa Ha Yerasor® ™

Ha apyro mecro ro KpHTHEYBAag ODBMHEHHETO HA
CYACKHOT AKTHEH3AM Kako (GYHIaMEHTANHO HepashH-
pame HA HEMHHOBHATA VIOTA HA HOPMATMEHATA KOH-
CTPYKIIHja BO NpaBHOTO TOAKYBame, xora ke carame
mera TOAKVBALETO € HOTO TAKA M BpeHYBaHe. ™ QHII ¢H
MMa CONCTEEHA BEP3HjA HA BAKBATA KpHTHEA. OHa wTo
CAEAM Za Mo KOKAM OBOE £ gexa za $uin, MokTa Ha
SAKOHOT 3 TH HATOMH HETOBHTE [PETHOCTABKH Kako
BHCTHHA HA CHCTEMOT Mo DpHIE SHAMEHETO Ha HETOBHTES
thinocodwkl  COPOBOPHMIM, NpaBejid ro Geccuano
HHBHOTO MPOTECTHPaie. KOHKDETHHOT pesynTaTr Bo
OBOj (V4] @ TOA INTO HA KPHBMHMHHTE CAHKITHE OpOTHE
XOMOCEKCVATIIHTE MM CE JABA YCTABEH NEernTHMHTET ©O
TOA WTO cera ¢e objaByEa NeKa 34 COjYSHHTE [DKARH e
BAKOHCEH NPHQATIHED A I'H CTABAT HANBOP O/ 3aK0HOT
NOMOCEKCYATHATA BYDOR H CEKCYATHH OIHOCH.

history and tradition” or “implicit in the concept of ordered
liberty” is, at best, facetions.**

For White, not only is the danger of activism always
to be guarded against, but it must be specifically for-
saken in a case such as this one. Again, the justification
for his position turns on his implicit conception of the
readability of the Constitution. To quote Justice White,
“[t}he Court is most vulnerable and comes nearest to il-
legitimacy when it deals with judge-made constitutional
law having little or no cognizable roots in the language or
design of the Constitution.™

I have critiqued the charge of judicial activism elsewhere
as a fundamental misunderstanding of the inevitable
role of normative construction in legal interpretation™
once we understand that interpretation is also evalua-
tion. “Fish has his own version of this critique. The point
I want to make here is that for Fish, the power of law
to enforce its own premises as the truth of the system
erases the significance of its philosophical interlocutors,
rendering their protest impotent. The concrete result in
this case is that the criminal sanctions against gay men
are given constitutional legitimation in that it is now
proclaimed to be legally acceptable for states to outlaw
homosexual love and sexual engagement.
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[lann & OBA KIACHYEH MPHMEP 33 OODEYBame Ha
HACHICTBO Ha 3akoHOT? Bepysam gexa ofrosopoT He-
comieno @ ga. Ho yiore mosawHO, HMAJKH ja MpeaBu
pliaiHEATa Ha cyarjara Bajr, oqroBopoT NOKAMYEA ETHA
Motine Bakia paboTa 33 BPCKATA NOMETY ONDHKYBARETO
it HACHICTEOTO H 3aCHOBAYKOTO HACHACTED, HATTACEHA
wia) Jepraa. Ja ro qurapaM Mepuga, a £e ro DHTHPaM
feociro GUaejin BepyBaM JeKa OBOj IIHTAT & KIYUeH 3a
MiU|OT DATOROP HA 3arpuaerocTa Ha Jlaxanpa pexa lle-
[HLit IONYINTA Opel HCKYITEHHETO Ha HaCHACTBOTO:

Hamrmo B noxpa) jacaeTa nen Ha BedjaMmn, Be npeiioscs
TIUTHYBAR:E CIIOPE KOE CAMOTO HECHICTEG HA SACHOBA NS TO
A noannryaTa ga saxoaoT (Bechtsetrende Gewall] sopa
i ro 0DENTEA HACKICTEOTO HA oapsyveiss [Rechiserhal-
tende Crewalt] B me moke ma oo ofaens of mero, Toa @
PIIACE HE CTPVKTYPATA HA (IVEIAMEHTATHOTO HACHICTIO
KOe TORHKYEA HE COTCTBRHO HOBTORVBAIE I IO SACHODYES
(HA 10 TPela e ¢ OfpEYEa, MITO @ OApPHUTHBO, BETEH0 Ha
HACARACTEOTO M TRAOMIHATL, Irro Tpela i o8 CIOeiH.
{HOBATE mMpeTcTABYBA BeTyeame, Cexoja nosunmja (Set-
INg) AoasaTyed o seTyea (permet et pro-met), ¥ ce noam-
HOHNPAE J0SBOMYBAjEH B Beryeajin (en mettant et en
promettant]. Jdypa 8 aso texoe BETYBAILE OCTARS HeHCTO-
1eTn, HTEpafHOCTA 1O NOCTARYEA BETYBAILETO KAKD WYRAD
B HEHa0O0HROT MomenT o SmeHonakere. Ha Toj sawr
TEE J4 BOHIIVER MOGKHOCTE 28 IOBETORVEEAH-G B0 CHISENHATA
oA MEROpHOTO... [Ioanunjara seie ¢ prepaliimmoeT, OoBKE
31 CEMOOIPYEAYED D0ETOpVERSE. O pRiyBAHSTO 0] CBoja
CTPEHA NOBTOPHD JACHOBYBE 58 A3 MOMe A3 10 OAPHH 0Ha
KOE TRPAM Iera ro sacHoBann. Taka, He D0CToH OCTPA CHpo-
THCTABEHOCT OMELY MOAMIIHOHHPARLTO B OADSEYBRILETE,
[TOCTOH CAMO DHA IIT0 jac Ke ro Hapessas (a besjamny we ro
uMenyea) différantielle xoaTamMuHAE]a mOMe’y IReTE, o0
CHTE NAPaIOKCH A0 KN 0BA HEIITO MOHEe g1 qosemne. ™

Is this a classic example of the conserving violence of
law? The answer, | believe, is unquestionably yes. Bul
more importantly, given the analysis of Justice White, it
demonstrates a profound point about the relationship,
emphasized by Derrida. between conserving violence
and the violence of foundation. To quote Dermida, and
I quote in full, because 1 believe this quotation is crocial
to my own response to LaCapra’s concern that Derrida
vields to the temptation of violence:

For beyond Benjamin’s explicit purpose, I shall propose the
interpretation according 1o which the very violence of the
foundation or position of law (Rechisetzende Gewalt} must
envelop the violence of conservation (Rechtser-faltends
Gewalt) and cannot break with it. It belongs to the struc-
ture of fundamental violence that it cafls for the repetition
of itsell and founds what ought to be conserved, conserv-
able, promised to heritage and tradition, to be shared. A
foundation is a promise. Every position (Setzirg) permits
and promises [permet et pro-mel), i positons en metlant
ef en promettant. And even if a promise is not kept in fact,
iterability inscribes the promise as the guard in the most
irruptive instant of foundation. Thus it inscribes the pos-
gibility of repetition at the heart of the originary... Position
iz already iterability, a call for self-conserving repetition.
Conzervation in itz tum refounds, so that it can conserve
what it claims to found. Thoes there can be no rgorous op-
position between positioning and conservation, only what I
will call {and Benjamin does not name it) a diféranticlle
contamination between the two, with all the paradoxes that
this may lead 1o
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TToBMEOT 33 CAMOOIPEYBAYKD TOBTOPYBARE € OCHOBATA
33 MHEHWeTD Ha cyaHjata Bajr, a ymme NOROHEPETHO,
aa HEroBOTO oabHBamkRe 04 MPOYHTa Bo® YCTAROT 8R4
DEHOBHA CA00ofa 33 BOVINTAHE BO  XOMOCEECYRTHA
eoioMEja”, U foxpal unillepipe@ayiaitia eo Dpeceda-
noill. Kaxo wro noHataMy objaceysa Bajr :

Crpemejky ce aa ce yOerns cebecn i jasnocTa fewxa ofjany-
BaFSTO Ha PIBEA KO HE 08 HETOCPEIHD (PEI0SHATTHEM BO
TexcTOT Ha VeTaroT nogpasiHpa MHOrY LOBEke O HAMET-
HYERE:S HA JTHYHAOT Ha0op H BPEIHOCTHTE HA CYAH)aTa BPS
cojyaHKTe ApwAEH H PelepanaaTa Biajfa, cynoT ce obnge
Na ja yTepaH DPHPOOATA HA OPaBaTa KoM Tpeda aa qobujar
ATOMEMEHA CYIHCKD 3RITHTA. ™

Juauu, A4 pesHMHpPAME NORTOPHO, pPesynTaToT 34
Bajr e aexa . pyusamenranapte cnobogn” Tpefa ma
ce OrpaHMYaT HA OHHE KoM ce . Jnaboko BCajleHH BO
MCTOpPMjaTa B TPRAMIHjaTa Ha Hamujara® ™ 3a cyaujara
Bajr, xako WTo BHOIOBME WCTO TaKa, NOKAIOT JeKa
NpaBoTO 33 BIYIITAILE BO XOMOCEKCYATHA cOOMHE]a” He
& OCHOBHA cnoboja e JbaxToT” 1To Bo BpeMeTo KoTa D
aorecen YeTHPHHABCETTHOT AMAHIMAH, cam0 IeT 0f
TPHECET M CRYMTe COjYSHH APEABH BO YHHjATA HeMane
KPHBHYHH 3aK0OHH DPOTHE COAOMH]aTa, H JEKA MOBEKETO
COjYANH Op#asH H DOHATAMY MMaaT TaxsH sawoiH. Bo
¢roeTn Hecornacyeame, bnexmyn (Blackmun) secroxo
i oTdpaa NOBHKYBAIETO HA (PAKTOT 34 NOCTOSHE
HR AHTHCOZOMCKHM KPHBHYHH SAKOHH Kako OCHOBA 3a
noHaTaMomea 3abpana B YCKpPATYVBAIGE Ha NPABOTO,
KAPAKTEPHIMDAHO O CTPRHA Ha baexMyH Heé Kako
NPaEo 33 BOYIIMTAES B0 XOMOCCKCVATHA COnOMHE)a, TYEY
KaKo npaso aa ce buae ocrased Ha Mup™

IlnTupajin ro cyamjata Xonme (Holmes), Brexmyn né
MOTCETYEA JeKa:

The ecall for self-conserving repetition is the basis for
Justice White’s opinion, and more specifically, for his
rejection of “reading into” the constitution, in spite of
an inferpretation of precedent, a fundamental liberty to
engage in "homosexual sodomy.” As White further ex-
plains:

Striving to assure itself and the public that announeing rights
ot readily identifiable in the Constitution’s el invobves
much more than the imposition of the Justices” ewn choice
of values on the States and the Federal Government, the Court
has sought to identify the nature of the rights qualifying for
heightened judicial protection.®

To summarize again, the result for White is that “fun-
damental liberties” should be limited to those that are
“deeply rooted in the Nation's history and tradition.™
For Justice White, as we have also seen, the evidence
that the right to engage "in homosexual sodomy” is not
a fundamental liberty is the "fact” that at the time the
Fourteenth Amendment was passed, all but five of the
thirty-seven states in the union had eriminal sodomy
laws and that most states continue to have such laws. In
his dissent, Blackmun vehemently rejects the appeal to
the fact of the existence of antisodomy criminal statutes
as a basis for the continuing prohibition of the denial of
a right, characterized by Blackmun not as the right to
engage in homosexual sodomy but as “the right to be let
alone.™

Quoting Justice Holmes, Blackmun reminds us that;




PepomTHpadEd @ 33 ANAfecHs HA OPABOTO B C8 HEeMA
pipofps DpEYMBRHA O Tas AeEa Tod OO0 32cHOERHO RO
ipeseno sa Xeups IV, Ymre noseske peRoaTHpE AGKOTKY
CCHOERTE HA KO DOSMHELTO OSAMHE WCYESHANE, 3 MPaRH-
AT €1 DICTOJYBA CAMO TOPAIHN CIEN0TO MOAPaXABAHE Ha
mnesToTo.

Jlepioa HE JaRa VEHJ BO T02 KakKo TPAIHIHOHATHOTO
NUIRTHERCTHY KO ohakame HA 3AKOHOT, W NOKpaj 3a-
(eekaTa Ha cyaHjaTa XouiMo B SarpHAeH0cTa HE oy-
aujara BaekMyH, C¢ COCTOH TOKMY O OBa CaMoogp-
MVEAYKO NOBTOpPYVEaRke. 3a PHIN, KaKo WTo BEKe BH-
JoEpe, OPAKTHYHATA CHOA HA OPAEHHOT CHCTEM Ja OF
PR cefecH Npexy CIejyBame HA NOBTOPYBARBETO CO
GIPABIYVBAMETO & (HA UITO IO HpasK npasen cuereM. Ce
pashipa, PHID e cEeceH JIEKA NOBTOPYBAMETO KAKO HTE-
pabHIHOCTA HOTO Taka Aoasaaysa esonyunja. Ho, eso-
TYIHjaTa & SIHHCTEEHATA MOMHOCT KOIR oidpasdyea-
weliio ce HoenTHOHEVEA CO QYHKIHOHAPARETO HA CA-
mitor cuereM. H noxpaj Heronime aafeneinxy po monsa
il COPOTHBHOTO, cnopes PHIN 3aK0OHOT He MOMKe Xa ce
MEKOHCTPYEDPA H CIefCTBEHO, HE MOXEe HHTY DATHKATHO
na o2 TpancthpopMEpa. Kaxo cHCTeM, Toj CTAHYBA CONCT-
weid JIOBHTHRHA" ONINTeCTEEHA PEANTHOCT, BO KOjA cTa-
IVCOT Ha HETOBHTE MHTOBH He Moxe i3 Owige ocno-
PYBH.

BMelyToa, TOKMY CTATVOOT HA MHET 23 HEPOBATA M3BODWIN-
HA OCHOBA H MPOCTOTO 3Hau€ere Ha afopoBuTe” - HIH
EAAARO CO NOTEXHHYKH JA3HK, YHTAHBOCTA HA TEKCTOT
- £ OHa mTo JepHaa ro oCnopysa B0 HMEeTO Ha MPaBgATA.
Cera cMe BpaTenH Ha 3arpisaedocTa Ha Jlaxanpa 3a no-
TEHIHJANHATE ONACHOCT Off HAEMHAYYBAYMKATA CHAA BO
aprymeuror Ha Jepraa. JTakanpa noBTOpHO 1o TOTKYEA
0HA KOE TOj M0 YHTA KAK0 8fIeH of] MOPHIHMYHATE HCKASH
na [lepupa. Josponere IPpEMH Aa O MHTHPAM MCKAZOT
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It is revolting to have no better reason for a rule of law than
that so it was laid down in the time of Henrcy IV. 1t ks still more
revolting if the grounds upon which it was laid down have
vanished long since, and the rule simply persists from blind
imitation of the past.'”

Derrida gives us insight into how the traditional positiv-
ist conception of law, in spite of Justice Holmes' remark
and Justice Blackmun's concern, consists precisely in
this self-conserving repetition. For Fish, as we have seen,
it is the practical power of the legal system to preserve it-
self through the conflation of repetition with justification
that makes it a legal system. Of course, Fish recognizes
that repetition as iterability also allows for evolution.
But evolution is the only possibility when justificartion
is identified as the functioning of the system itself. Law,
for Fish - in spite of his remarks to the contrary - is not
deconstructible and, therefore, is also not radically
transformable, As a system it becomes its own "positive”
social reality in which the status of its own myths cannot
be challenged.

It is, however, precisely the status as myth of its originary
foundation and the “plain meaning of the words” - or
in more technical language, the readability of the text
- that Derrida challenges in the name of justice. We are
now returned to LaCapra’s concern about the potentially
dangerous equalizing force in Derrida’s own argument.
LaCapra reinterprets what he reads as one of Derricda’s
riskier statements. Let me first quote Derrida’s statement:
“Since the origin of authority, the foundation or ground,

.
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Ha Jepuaa: ,Co orned Ha TOa OITO TIOTEKAOTO HA aB-~
TOPHTETOT, OCHOBATA HAH NOANOTATA M NOSHIHjaTa HA
FAKOHOT HE MOMKAT N0 gednumja oa ce nortnHpaat
HA HHIITO APYIO OCBEH HA HHE CAMHTE, CAMHTE THE cé
HacuieTBe Ges nopnora®.* Jlakampa ro npedopaMyiipa
ucxkazor Ha Jepuna sanesajin ce Oexa Ke 10 HAnpasH
urro NOMAanKy nogacied Ha anoynorpeba. da ro nHTH-
pam Jlakanpa: .Co ornes Ha Toa IITO MOTEKAO0TO HA ABR-
TOPHTETOT, OCHOBATA WM NOATOMATA H NO3HIMjaTa HA
BAKOHOT HE MOMKAT A ©€ NOTIHPAAT HA HHINTO APVIo
OCBEH HA HHB CAMHTE, NPANAKETO 33 HHEHATA KOHEYHA
OCHOBA HAH Dognora e byxeanso DecMucaeHo, "

MoeTo Hecornacyeamse co 00i0T Ha Jlakanpa DOBTOPHD
ga To opMyINpa MCKA30T € B0 CnegHoBO: paboraTa
HE & BO ToAd IOTO DPAINAHKETO 33 KOHEMHATA OCHOBA
HAM NOANOTA Ha 3akoHor e Decsmcneno 3a [epuaa;
TYEY, HAEEd TOKMY NPamaHETO 33 KOHEUHATA OCHOEBA,
WK NOTOYHO KAKAHD 34 OTCYCTBOTO HA HCTATA, £ OHA
1T MOPA 73 8 DOCTARH, JAOKOIKY BOZMME CMEeTEA 3a
nosxk0T Ha [pagaaTa. Toa 1T0 HHEAKOE OIPARIYBAYKH
[MCEYPC He MO¥0E WK He Mipefia 1a ja ocurypa yiorara
Ha [A/1EH METAJAZHE RO GIHOC HA HETOBOTO JOMHHAHTHO
TOAKYBEAILE, IHOWU [J2Ka OPEYBAMKOTO BETYBAME Ha
FAKOHOT HEKOTAN HE MOMe eN0CHD A ©8 OCTBAPH BO
e1eH XEPMEHEETHUKY KPYT KOj YCIemHO cé HaBpaka Ha
camMuoT cefe, H HA TOj HAYHH CH c& BTEMETYBA.

Ce paziupa, GapeM HA Npe NOTAe] NOCTOJAT ABA BMMA
HACHACTEO CO KOM OBJE Ce COOMYBAME; HACHJICTBO Ha
BACHOBAFGETO HUTH BOCIIOCTARYVBAIGETO HA 3AKOHCKH
CHCTEM H OOTOA HACHACTED HA SAKOHOOADHYBAYEOTO
HAH JYPHCOATETHYKOTO HACHICTBO Ha 8feH NOCTOeYRH
saxoHckH cHereM. Mefyroa, llepuia BO HENUBHOT GCBPT
KOH TeKCTOT Ha BeHjaMHH NOKaMYBR EAKO TOKMY THe

KOHEDETHIHPAME ASHAMEHRETO HA BAaKBATH HKOHTAMH-

the position of law can't by definition rest on anything
but themselves, they are themselves a violence without
ground.”™ LaCapra reformulates Derrida’s statement
in the hope of making it less subject to abuse. To quote
LaCapra: “Since the origin of authority, the foundation
or ground, the position of the law can't by definition rest
on anything but themselves, the question of their ulti-
mate foundation or ground is literally pointless.™*

My disagreement with LaCapra’s restatement is as fol-
lows: it is not that the question of the ultimate ground or
foundation of law is pointless for Derrida; instead, it is
the question of the ultimate ground, or correctly stated,
lack of such, that must be asked, if we are to heed the call
of Justice. That no justificatory discourse coan or should
insure the role of a metalanguage in relation to its domi-
nant interpretation, rmeans that the conserving promise
of law can be never be fully actualized in a hermeneutical
circle that successfully turns back in on itself and there-
fore grounds itself.

Of course, there are, at least at first glance, two kinds
of violence at issue here; the violence of the foundation
or the establishment of a legal system and then the law-
conserving or jurispathetic violence of an actual legal
system. But Derrida demonstrates in his engagement
with Benjamin’s text just how these two kinds of vio-
lence are contaminated. To concretize the significance
of this contamination, we are again returned to Bowers.
The erasure of the status of the intent of the founding fa-
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liaja, MOBTOPHO ce BpakaMe Ha cmyqajor Bayepce.
| HIIEIETO Ha CTATYCOT 32 HAMEPATA HA OCHOROMOMOMH-
NMIHTE Ha JpKABATA B HA OPOCTOTO 3ZHANERe HA
NOPOBHTE KaXo OPARHH MHTOBH, € OCHOBA 33 OUpae-
ihran-e[Mo Ha JVPHCTATHYKOTO HAH 33KOHO0OADMYBAN-
KT HACKJICTRO Ha O ayKaTa. CoronyBakeTo Ha MECTHY-
HIHOT TEMEN Ha aETOPHTETOT, D & HETO KAk 08 Hami-
meMe OeKa nepopMaTHBHOCTE HA HHCTHTYTHEHMOT
JAAHE HEe MOME BO LenoeT na Gune srpagena og crpaHa
1l CHCTEMOT OTEOTA TOj Ke 08 BOCIIOCTAEH, H O TDA Ke
Crale B NOTTIOARG CAMODTPARIAYRAMKR - H T0A KAKO 10~
ILIAHVER JEEA BOCTIOCTABY BAHETO Hi 3AK0HOT & HACHICTED
180 CMHCA HA Htoxcpearse Hes MexosHo ONpaBIyBabe.
i, oBa coraaysame He Tpeba aa ce chaTh kako haKame
I MaMiEaTa Ha Hacwaereoto. Hameero Toa, TapTONOrH-
jiTa BP3 KOja ce NOTIHHpE MHEeHHEeTo HA cyaujata Bajr -
JEkA BAROHOT @, Ma cNopern Tod € ONPaBJaHD LT €,
MAIITO € = NOCKOPO € HAMOMEeHA KAKe TABTON0THA OT-
ROJIKY KAKO ONpapyearse, IHaYH, 2T Hi TPeHCITHTY-
HiHETO HA MOTEKNOTO HA ABTOPHTETOT € TOKMY Aa ce
COPCHH ISRANLETD HA EQHO ONpPABIYBaibe O IOBH-
KVBATLETO HA DOTEXNOTO, CASBAe KUe € OBO3MOIKEeHD
apaaH OPHIMEHRETO HA MHCTHYMHHMTE TEMETH HA ABTO-
pureror. TTosropuaTa dopMynaidja wa JTaxanpa mo-
webn e mopHaggra” of odaa Ha Jepuaa Guoejen mome
/1 HE OARIeYE Of ONEPATHRHATA CHIA HA MPABHNTE MH-
TOBH KOH MABHYM COAJIABAAT €06H CAMOONPABIYBaAYKH
cHeTeM. PeaynraTor, Kako mTo BHI0EME, & HACHICTROTO
1A MIeHHeTo Ha cyaujata Bajr, Bo xoe onmeoT o2 cMeTa
‘ti IPOTTHE, 8 KPHMHHATHOTO N'OHEESE HA XOMOCEKCYATIH
oo GpaHH KAaKD HYAHOCT HA BIATEEHETO Ha MPaBoTo.

Ho, gaas AeKOHCTPYRIIMOHRCTHYKATA HHTEDEEHIIH]A HE
BOMH AD IARTYHOoKOT fAexa Jlaxanpa ce naams of egHa
rAKBA MOMHOCT? A SAKMYHOKDT @ TO# IITD CHTE OPABHH
CHCTEMH, TOPATH TOA HITO C& 3ACHOEAHH HA MUCTHIHHOT
rEMEN Ha ABTOPHTETOT, HMAAT HeIITOTHIIO = B0 cpoikTa,
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thers and the plain meaning of the words as legal myths
is the basis for the justification of the jurispathic or law-
conserving violence of the decision. The exposure of the
mystical foundation of authority, which is another way
of writing that the performativity of institutive langnage
cannot be fully incorporated by the system once it is es-
tablished, and thus, become fully selfjustifying, does
show that the establishment of law is violence in the
sense of an imposition without a present justification.
But this exposure should not be understood as succumb-
ing to the lure of viclence. Instead, the tautology upon
which Justice White's opinion rests - that the law is and
therefore it is justified to be, because it is—is exposed
as tantology rather than justification. The point, then, of
questioning the origin of authority is precisely to under-
mine the conflation of justification with an appeal to the
origin, a conflation made possible becaunse of the erasure
of the mystical foundation of authority. LaCapra’s refor-
mulation may be “riskier” than Derrida’s own because it
can potentially turn us away from the operational force
of the legal myths that seemingly create a zelf-justifving
system. The resull, as we have seen, is dhe violence of
Justice White's opinion in which description is identified
as prescription, eriminal persecution of homosexuals de-
fended as the necessity of the rule of law,

But does the deconstructionist intervention lead us to
the conclusion that LaCapra fears it might? That conclu-
sion being that all legal systems, because they are based
on a mystical foundation of authority, have “something

rotten™ at the eore and are therefore “equal.”* In one I ;
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H 3aToa ce .eanaxken’. ' Bo mapecsa emyena, Jlakanpa
HMa Opaso ga Gnge sarpiokes 33 HIgIHAYYBAYKATA
cina ox ecejor Ha Jdepuma. BoyimHoer, efHacaocta Mely
NPABHHTE CHCTEMHE & BO TOA MITO CHTE THE 08 H0A0KHN
Ha AexoHCTpYEDHjA. Ho, make mmo BMAOEME BO OBAA
KHMra, TOKMY TA3 eIHAKBOCT & OHA [IT0 OBOSMOKYEA
NpasHa TpaHoOPMAamHja, BEIYIYBAJKM H  NpaBHa
TPAHCPOPMAIIH]A BO MMETD HA TPAAHIMOHAIHETE Hae-
ANMH 34 eMAaHDHoamuja. JlepHaa Hé NMOTCETVEA OEKa He
MOCTOH JHHIITO ... I03ACTAPEHO™ Off TAKEMTE HAEAIH.
Kaxo mmo BHAOBME BO coyuajor boyepe, HHBEHOTO
NOCTHIHVBAHE OCTAHYBA CAMD CTPEMEM, HO CTPEME KOj
HE & CaM0 HEMOKEH HASAIHIAM MPOTHE HEFATHPAHBATA
MAITHHA, HEDOLTOMHA HA ASKOHCTPYKITHjA.

Kano mmo sunosme, Jepuaa #e ce cornacyea co $uim Bo
BPCEA CO MOMIOKHOCTA HA BAKOHOT HA ASKOHCTPYKIM-
ja. Coopen dmm, Buoejkn saxoroT, wan koj Duno apyr
OIMITECTEEH KOHTEKCT TH OAPEOyEA NapaAMETPHTE Ha
AHMCEYDCOT, TPAHECODMATHEHHTE 3AKAHH 38 CHCTeMOT
Hcnaraar GeccHIHN OHOEJEN THE MOMAT Ja MY C8 CIipo-
THCTARAT HA CUCTIEMOT CAMD BHATPE OIPAHMYMYBAATA,
NITO VCOEmHO KEe jad DOTKOMd 3AKAHATA. 34 HHEB He
JIOCTOH™ APYTO MecT0”, OCBEH BO CHCTEMOT KOj MM ja
OCOOPYEA BANMMOHOCTA HAM ro pepedwHMpa 3a ga o
KOHTPOAHPA cHTe Mmoo manbu. Ho, za Jdepuaa ne
MOCTOH” CHCTEM KOj MOGKE T8 APHH Hexop co cefiecH 1 Ha
TO] HAYHH A4 CE BTEMENH KAKO eAHHCTREHA CTEAPHOCT.
MucaemeTo Aexa koj HUno OnmITecTBEH CHETEM, TIPAREH
IUTH HEKO] ADPVT, MOMKE Ja ja  JIOMOMHE . OmUImecTBeH AT
CTEAPHOCT & CAMO VIITE 81eH MHT, & TOA @ METOT HA [moT-
noaHa npucyTHoCT. Kaj $mm pevwncr e HeanavajHo Toa
IITO 3AK0OHOT & OMIITecTBeHa Teopha, Dumejin, Gun Toj
ONIITECTREHA TBOPOA IWIH He, HE MOKEME Ja ja dexoH-
cTpyHpaMe MamuHaTa. Jexoacrpyrmjata #a Jlepuaa
Aoara 00 cMpOTHBHMOT sakayaok. Kako wro ofjacuysa

sense, LaCapra Is right to worry about the equalizing
foree of Derrida’s essay, The equality between legal sys-
tems is indeed that all such systems are deconstructible.
But, as we have seen throughout this book, it is precisely
this equality that allows for legal transformation, includ-
ing legal transformation in the name of the traditional
emancipatory ideals. Derrida reminds us that there is
“nothing . . . less outdated™* than those ideals. As we
have seen in Bowers, achieving them remains an aspi-
ration, but an aspiration that is not just impotent ideal-
ism against the ever functioning, non-deconstructible
machine.

As we have seen, Derrida is in disagreement with Fish
about deconstructibility of law. For Fish, since law, or
any other social context, defines the parameters of dis-
course, the transformative challenges to the system are
rendered impotent because they can only challenge the
system from within the constraints that will effectively
undermine the challenge. “There is" no other “place” for
them to be but within the svstem that denies them valid-
ity or redefines them 5o as to manage the full range of
the complaint. But for Derrida “there is” no system that
can catch up with itself and therefore establish itself as
the only reality. To think that any social svstem, legal or
otherwize can *fill” social reality is just another myth, the
myth of full presence. In Fish, it is practically insignificant
that law is a social construct, becanse, social construct or
not, we can not deconstruct the machine. Derridean de-
construction reaches the opposite conclusion. As Derrida
explains, returning us to the excess of the performative
language that establishes a legal system:

&':- TR




[lejinia, Bpakajin Hé Ha TpeKyMepHocTa Ha nepdopma-
DUNMHOT JA3HE Koj Mo soclocllaayad NPagHnoT CHETeM:

JlypH 1 AX0 YeNexXoT Ha NepthoPMETHEHTE KOH Mo 3aCHOBAAT
IEOHOT BAR NpaEoTo (HA OpHMEp, a OBa € MOBEKe Of
IpUMep, Ha STHA QPWARA KAKD TRPAHT 33 HEKOE TPApo) TH
MA OpeBH] NOPAHEMIHATE cocTojil B KONBEHIHE (Ha
[HIMep, Bo HRITMOHANHATA HIH HHTEPHAHOHATRATA ape-
i}, MeTaTa MRCTHYHA" IPAHNHIEA MOBTOPHO Ke of [ojasy
K OPETIOCTAREHOTO NOTERID HA HHEHOTO AOMHEHaHTHO

IMUTEY R e

CrpyETypaTa Koja jB OUHIIYBAM OBIE € CTPYKTYPA B0 Koja
aanoa0T (droit) Bo CYIITHEA & NOLI0REeH Ha JeEOHCTPVH-
INTa, HAH TOPAAR Toa ITD & JACHOBAH, ROHCTPYHpaH
APE HHTEPIPETATHEHH H TPaHGHOPMATHENH TEKCTYaanH
cacesd, (8 Toa e weropijara Ha saxonor (droit), merosata
MIGKHE H HYEHA TPARchopMAalHia, IOHEKOTAM H HEMoBaTa
AMBETHOPEIE2), HAN TOPAIH Tod [MT0 HETOBATA KOMEYna
OCHOBE N0 AeQHHANN]E € HesacHOBAHA. [PAKTOT JEKA 3&-
KOHOT & TIOJIN0REH Ha NeROHCTPYRIHA He e nota pect. Bo
(EA MOME 4 BIEANME H POHEA CPERR 32 IWVIHTHEATA, KAKO
1 a8 UENOEYTHHOT HCTODACKH Nporpee, '™

SHAYH, ONUIORHOCTa HA IEKOHCTPYEIH]A Ha 3AK0OHOT,
KkaKo o ja pazbupa Jepnaa, e Teopercro chakame Koe
i [TE0a KOHO HME TPAKTHYHHE NOCIeIHIH; TPAKTHYHHTE
MOXTEHITH C8 TOKMY BO TO4 UITO 33K0OHOT HE MOMe
reu2HENCHO A TH GAMOVIKHE HETOBHTE OCTIOPYBAYH H 1
ja cnpeyn Tpanchopmanmjara, bapes He BpS OCHOBA HA
04 eKd CAMMOT 3AKOH HAMATA TOA Ja Ce HaupasH.
Toram wHe tpefa ga Hé M3HeHagyea Toa mro Eam-
uaecerrior Oxpyses Cya, CyaoT ko] TEDASIE T O~
peabure Ha Llopusja rv mpekpmssie OCHOBHWTE Ipasa
Ha oDEHHeTHOT, Cé noTHpan Ha [JJeBeTTHOT Kako H Ha
HeTHPHHALCETTHOT AManamad of ¥Yerasor. [lesertHor
AManMa Mo®ce, H cnope MeHe iifpeba ga DHme ToTKy-
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Even if the success of the performatives that found law or right
(for example, and this is more than an example, of a stile as
puarantor of & right) presupposes eatlier conditions and con-
veqntions (for example in the national or international arena),
the same “mystical” limit will reappear at the supposed origin
of their dominant interpretation.

The structure [ am describing here is a structure in which
law (droit) is essentially deconstructible, whether because it
is founded, constructed on interpretable and transformable
textual strata, (and that is the history of law (droit), its possible
and necessary transformation, sometimes its amelioration),
or because its ultimate foundation is by definition unfounded.
‘The fact that law is deconstructible is not bad news. We may
even see in this a stroke of luck for politics, for all historical

progress. "

The deconstructibility of law, then, as Derrida under-
stands it, is a theoretical conception that does have
practical consequences; the practical consequences are
precisely that law cannot inevitably shut out its chal-
lengers and prevent transformation, at least not on the
basis that the law itself demands that it do so. It should
not come as a surprise, then, that the Eleventh Cirenit,
the court that held that the Georgia statute violated the
respondent’s fundamental rights, rested on the Ninth
Amendment as well as on the Fourteenth Amendment
of the Constitution. The Ninth Amendment can and, to
my mind, should be interpreted to attempt fidelity to

the deconstructibility of even the “best” constitution, so |
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BAH KAKO 13 ja HCKVIOYEA BEPHOCTA BO JEROHCTPYKTHE-
HOCTA AYPH H Ha Hajaobpuor" yeras, sa ma cé OCTABH
OPCCTOP 34 HCTOPHCKH MPOMEeH# BO HMeTo Ha [Tpangata.
Hero Taka, [lepeTTHOT AMBHAMAH HCTO TAKA MOMKE 13 o8
pasfiepe HH3 OpoOAEMATHKATR HA OHA KORIITO ja
COMUHYEO HAMEDATA HA  TATROBIHTE Ha Apwanara”, Ha-
MEpATA HA YCTABOT MOJKE BAMHCTEEHO fa fnae Toj ga e
dpasuyen, AOKOIKY CAKA A3 I'0 OCTEAPH CBOJOT CTPEMEK
3a AeMOKpaTCKO OonpaBgysame. Baxsata namepa mpe
MOpa fa ce TOBHEYEA Ha  JHAZBODEIIHN NPABHH HOPMH,
TYKY Ha BHATPEIIHH NPABHH HOPMH OTENOTBODEHH BO
TONEYBamkeTo Ha camara [losenba na npasara. losen-
fara Ha npaBaTa ce o0HIVBA JaCHO A IH MCHGKE YOIo-
BHTE 3a Upasda oHaka Kaxo mTo THe Hitne paabpand Bo
speMero Kora Gmn posecen yerasor. Ho Jleservor
AMAHIMAH HCTO TAKA I'0 MOTBPAYEA OIPAHHYYBALETD Ha
k0] GHAD 0lLC Ha YOIOBKTE 33 IIPAB/A, BRAYHyBajiH M |
oume oreroreopens B0 [losenfara na npapara.
OuMrIefer OPHMED & NUBMEOT HA XOMOCEKCVATIIHTE 34
[lpapma, 3a HuBHATA pyHnamenransHa cioboma”. e
BETTHOT AMaHgman Tpeba na Ouie, H acylrHocT Deme
ynorpeben on cTpaHa Ha Eannaecerrnor Oxpymxen Cyn
KAKO IITHT IPOTHE TABTOIOTHjATA BP3 KOja ¢ NOTITHDa
MHEHHETD Ha cyamjara Bajr.¥ Monxor, co gpyrs
sboposi, Tpeda Ja ce KOHCTPYHPa KK YITe HeojIeHa
MHECAA", 4 He KAKO ,HEINTO caMopashHpIneo 3a mro ne
Tpeba aa ce 3bopysa”.

Ho gans BaKBoTO TOAKYBakE HA EauHaccerTHoT AMan-
AMAH 3HAYH JeKa He MOCTOH JETHTHMHOCT BO OfpHcy-
BAMETO Ha npaporo? Mome am eieH npaseH cHCTEM
NOTHOMHO J4 I'0 0A6erie BeTYBIETO 22 QPRVBAILE KOe
e COIPAEH BO MHTOT 32 HeToBOTO noTekno? Ce paafupa,
Jepuga He Mucan taxka. Beymmocr, sa Jlepupa, enen
NpaBeH CHCTeM He OH Mowen g ce CTPeMH KO ITpaRIa
AKD HE M0 BETHA GIPHYBAHRETO HA NMPHHITHIOT H BN
meTo Ha [lpasoTo. Ho, wero raxa, se 6 cé cTpemen Kom

as to allow for historical change in the name of Justice.
The Ninth Amendment can also be understood from
within the problematic of what constitutes the intent
of “the founding fathers”. The intent of the constitution
can only be to be just, if it is to meet its aspiration to
demaocratic justification. This intent need not appeal to
“external” legal norms but to “internal” legal norms em-
bodied in the interpretation of the Bill of Rights itself.
The Bill of Rights clearly attempts to spell out the condi-
tions of justice as they were nnderstood at the time of the
passage of the Constitution. But the Ninth Amendment
also recognizes the limit of any description of the condi-
tions of justice, including those embodied in the Bill of
Rights. An obvious example iz the call of homosexuals
for Justice, for their "fundamental liberty.” The Ninth
Amendment should be, and indeed was, used by the
Eleventh Circuit to guard against the tantology upon
which Justice White's opinion rests.”” Silence, in other
words, is to be constroeted as the "not vet thought,” not
the "self-evident that need not be spoken.”

But does this interpretation of the Ninth Amendment
mean that there is no legitimacy to the conservation of
law? Can a legal system completely escape the promise of
conservation that inheres in its myth of origin? Certainly
Derrida does not think so. Indeed, for Derrida, a legal
system could not aspire to justice if it did not make this
promise of conservation of principle and the rule of Law.
But it would also not aspire to justice unless it understood
this promise as a promise to Justice. Again we are
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iiuinaa AOKOJKY 000 BAKBOTO BETYEARE HE moapaziupa
e iyuakke faneno ua [pasaata. [losropro cae BEpaTenn
i COrMIYBAETO Ha OBOj mapagokc, Gapem CIIOpe
MO TONEVEAHE Ha EqHHaseceTTHOT AMaHIMAaH.

| nxmy onoj napagoxe, Koj cnopeg lepuia e nensGeser,

¢ una koewro ja npasd Tlpangata anopuja, HamecTo
wprran gaean.® OBHI0T IPEHIHO 43 ce OAPEIH IITo ¢
[panaa nopropHo GH Co TYPHAT IPOMHCOT BO OIMHEC H He
i ofipEAN BHEMANHE Ha ToRH3HOCTA npen Ipasgara
fiajd & CROJCTBCHE 53 MOBTO TOIKYBARE HA JIeBEeTTHOT
Amanman. Egen Takos obHA ro 3aMOIKHYBS TOBHKOT
iin [MpasgaTa HAMECTO Aa ro OOCTYIHA, B BOJH KOH Tpa-
MCTH A HA IPARNATA KAKD [ITO TOAKY YMEIIHO OMHII:
cvaujata Xoame” Ho, sa efeH SAKOHCKH cHCTEM da
fieecle NpARKMYEH, TO] MOPa HCTO TaKa Ja BETH YHHBEpIan-
14T, MPARHYHA NPHMEeNa Ha NpaBHaaTa. Kako pesyrar
Hil TOR, H KAKD [TO EHACBME BO NOCNEIHOTO Nornasje,
M umaMe opa wro sa Tepuga € npeata anopuja Ha
|ljpangara, epokhe, u npasuno. Osaa anopuja goafa of
(ArOBOPHOCTA Ha CYAMjATA HE CAMO Ja PO KAKe SaKonoT
YKV M fa ro gpocydu.

Hagyoo, aa equa opnyea ga Guae npasHana 8 Garosopia,
B0 MMA TAKEE, TAA Mopa ga Gnae i peryaupana i Ges pery-
AETHESH SAKDH Tag MOPI A [0 ONpHyBa 3aK0HOT M HETO
TAEA Ja PO NOHHIITYEA HIH ADBOAHC S8 10 DTOOBHKYBA
1 8 M0ME TOBTOPHD A8 1D OTKPHES BO CEKOj HOB Cavyaj,
MOBETORED A3 MO ONpaeaysd, wox bapes noeropso pa ro
OTKPHE BO PEapUpPMBIIGETE B HosaTa o croboasa notapas
HA HEJZWHHOT Dpea.*

CvaujaTa Bajr He yenea ja ja MCmonnm Heropara
ACITHHOCT TOKMY 3aToa IIT0 Tej IO 3aMeHH ONHCOT CO
NPOCYAVEAILE, H TOA ONHC Ma JAKOHATE HA COJVIHHTE
APHABH CTap CTOTHHA IOSHHH, H BO MHOTY PAiiTHYEH
ONIITECTEEHH H DOJTHTHYKE OKOIHOCTH. ™

returned to the recognition, at least in my interpretation
of the Ninth Amendment, of this paradox.

It is precisely this paradox, which, for Derrida, is in-
escapable, that makes Justice an aporia, rather than a
projected ideal** To try exactly to define what Justice is
would once again collapse prescription into description
and fail to heed the humility before Justice inherent in my
interpretation of the Ninth Amendment. Such an attempt
shuts off the call of Justice, rather than heeding it, and
leads to the travesty of justice, so eloquently described
by Justice Holmes.™ But, of course, a legal system if it
is fo be just must also promise universality, the fair ap-
plication of the rules. As a result, as we saw in the last
chapter, we have what for Derrida is the first aporia of
Justice, epokhe, and rule. This aporia stems from the
responsibility of the judge not only to state the law but

to judge it.

In short, for a decision to be just and responsible, it must, in its
proper moment if there is one, be both repulated and without
regulation: it must conserve the kaw and also destroy it or
suspend it enough to have to reinvent it in each case, rejustify
it, at least reinvent it in the reaffirmation and the new and
free confirmation of its principle *

Justice White failed to meet his responsibility precisely
because he replaced description with judgment, and
indeed, a description of state laws a hundred years
past, and in very different social and political circum- |
stances.™ '
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Ho awo Tlparpara e (zalenemere ro KOHCTATHWRHHOT
jasuK) caMo Kako anopHja, AK0 HEegeH 36up o akTyen-
HH YOOoBH 8a NPABAA HE MOMEe Ja o8 HASHTHQHEYRA
xaxo llpassa, JamH Toa 3IHAYH JAeKa cHTE [pABHH
CHCTEMH ©f g{HAKBH N0 HHBHOTO OTEIOTBODYBAME Ha
HOEANHTE 34 eManmuamuja? Toa 18 € cé HA WO Ce CRe-
oyBa ednaxeocila JeKa CHTE NPAEHH CHCTEMH e Mof-
ModHR Ha fexoHcTpyrEnpja? H ymrre momomo, axo
SAKMYHOKOT € BAKOB, JANMH TOA HE JHAYH Jekd HMame
OOPAROYBAKE fa ja ogfermeme HallaTa OATOBOPHOCT
KaKD MOIHTHYEH H MOPANTHHM YYeCHHIH BO Hamara
npasHa Kymrypa? Kako mrmo seke ThRpJAAM HH3 1e1aBa
KHHTa, Jepuna H3pasysa JacHO HecOUNACYBARE CO TOj
BAKNYYOE; . 10a UITO TPaBaaTa 't HaAMHHYER IPABOTO H
OpecMeTKHTe, TOa IITO HempPEeTCTARNHBOTO IO HALMHHY-
Bl OADEATHEOTO, He MOMe H He Tpeda Ja o7EH Kako
anHbu 52 43 ce OCTaHe HaJBop O NPARHO-IOTHTHHEHTES
OHTEH, BO e0HA HHCTHTYIMjA WK ADAasa, WIH noMe’y
BIHA HECTHTYIIH]a HIH Zpicasa i apyre™.®

Ho, gosposere VIUTe TOCHAHD Ad PO HCEAKAM OBA CT0-
jAsHIITE HACITPOTH TOANOEHCCTA HA 3aKOHOT HA JeKOH-
crpyrHja. [ToaneaHocTa B3 SAR0HOT HA JeKOHCTPYE-
OHja, KAKO [ITO PEKOB BO MOCAEHHBE ABe MOTTaBja, €
TOKMY OH2 HelllTO Koe 0BOSMOMYEA TpaHchopManHja, a
HE CAMO EROUIVIIH]A HA MPABHMOT cHeTeM. Camara Taa or-
BOPEHOCT KOH TPaHCOPMAIHa, KOja BO MOSTD TOUTKY-
Bamse Ha Jeserrior AMannman Tpeda ga ce ohaTH KAK
HHCTHTYVIHOHATHA TOHHIHOCT npe nokHroT 3a [Ipas-
Oa, KAKD HemTo orage koj OHNo cHCTeM, MO®E 13 ce
fipesede KAKO CTARSAPA ciopen koj Tpefa Aa ce omeHy-
BAAT ,COMEPHMYMERTe” HpaBHl cHeTeM. Taa HeTo Taxa
MO3Ke Ja Ce fipeaede KaKo CTAHAAD COOpe] KOj Ke Mome
fla TH ONeHYBAME CAMHPTE CYIHHTE H TOA KaKD THe ja
COpOBens HHEHATA ogropopHocT. CHOpefeTe ™M Kako
NpHMED MEGSHHCKOTO MHCTEE Ha cyaujaTa Bajt u waa-
BOEHOTO MHCIeHme Ha cymwjata bBrnexmyn.® Ha 1oj

But if Justice is (note the constative language) only as
aporia, if no descriptive set of current conditions for jus-
tice can be identified as Justice, does that mean that all
legal systems are equal in their embodiment of the eman-
cipatory ideals? Is that what the "equality” that all legal
systems are deconstructible boils down 10? And worse
yet, if that is the conclusion, does that not mean that we
have an excuse to skirt our responsibility #s political and
ethical participants in our legal culture? As T have argued
throughout this book, Derrida explicitly disagrees with
that conclusion; “That justice exceeds law and calcula-
tion, that the unpresentable exceeds the determinable
cannol and should not serve as an alibi for staying out of
juridico-political battles, within an institution or a state
or between one institution or state or others."™

But let me state this positioning vis-a-vis the decon-
tructibility of law even more strongly. The decon-
struetibility of law is, as I have argued for the last two
chapters, exactly what allows for the possibility of
transformation, not just the evolution of the legal system.,
This very openness to transformation, which, in my
interpretation of the Ninth Amendment, should be
understoed as institutional humility before the call to
Justice, as the beyond to any system, can itself be trans-
lated as a standard by which to judge “competing” legal
systems. It can also be translated into a standard by
which we can judge the justices themselves as to how
they have exercised their responsibility, Compare, for
example, Justice White's majority opinion with Justice
Blackmun's dissent.®"Thus, we can respond to LaCapra's
concern that all legal systems not be conceived as equally
“rotten.” All judges are not equal in the exercise of their
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WItHH, MOME O3 OANOBODHME HA SarpHAeHocTa Ha
llnicanpa CHTE IpaBHH CHCTEMH 18 He OHIAT 3aMIcieHn
fikn TONeNHAKED JHETA . CHATE CyaHH HE o8 HCTH BO
CHPORSIVBARETO HA HMBHATA ofaropopHocT koH [Ipas-
T, GYPH H KO NpaBfaTa He MOME OA Ce ofpemn
¢/ M 3ACEK0TANI KakD 30HD HA YTEPIEHH HODMH.

Uemak, Mopa ga ce sabeneswks JeEa He e OCnopysa uae-
|75l 33 DPABOTO H KOHKPETHATA, IPAKTHYHA BAAHOCT Ha
npamsiTa. HamecTo Toa, OCHOBAaTA HA NPABATA OOHOBO
' TOJIKYEA 33 ga DHie BO COPMAcHOCT CO0 eTHYMKOTD HH-
PHCTHPARE BP3 DOAeAeH0CTa NOMely IpPaBoTo M mpas-
JnTa.

[IKROTD ETHUKO HHCHCTHPAEkE jai IITHTH MOMHOCTA
(I PAJHKANHA TpaHopOPMAIHja BO DAMEMTE Ha HEKO)
HOCTORYKH OPABEH CHCTEM BKIVHYBAJKH ja ¥ HOBaTa
pedirnnyja Ha mpaso (right). Ho, orduamero va noeja-
I J2Kd CAMO TEKOBHHTE cpAKAA 38 MPaBMMHOCT MOME
/i 0B MBEOHAYAT CO MPABRAA € TOKMY OHa KOe BOOH KOH
MIETHYHATA BPEIHOCT HA npaBaTa. Emamyen Jlesnsac
{ Emmanuel Levinas) go enes cmyuaj sabememan qexa Hit
rpefaaT OpaBa 5aToa WITo He Moe Aa nmame [lpasga.
IpapaTa, co apyru 300pOBH, HE WITHTAT O/ CYETTHOCTH
nexa koe GHno BamedED chakare 33 MpABRME HAM 34
npaso (right) e mocneganoT 3bop.

34 Wanm, B0 eUHA APVTA CMHCTA Ha 300poT, cymaMjaTa
Bajr € B0 npaso” Kora cTaEyea 300D 33 HANIATA NPABHA
TnagHIHja. XomocexcvanmuTe Bo CAJl cHoTeMaTcKH ce
rOHETH, KAKO 3AKOHCKHM TAKd H HAa ApVTH HavHHH, HB-
TEPECHD & INTO YHTARETO HA AeKDHCTPVEIMIATA I To
NOHYAHE HH OBO3MOMKYEA Ja M GpaHHME NPaBaTa Kako
H3IPA3 HA COMHEWOT 0/ SANBPCTYEAIE HA FAKOHCKHTE
H ADYTHTE TPAHHIH HA saeqanmarda. OBHe rpaaamH ja
FATEODAAT MOMHOCTA 33 TpaHohOpMATHa, BETYIVBAjEN
ja H TpaHohODMAIH]ATA HA HAITHTE BAMETKH Chakama
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responsibility to Justice, even if justice can not be
determined once and for all as a set of established
NOTMS.

The idea of right and the concrete, practical importance
of rights, it must be noted, however, is not denied.
Instead, the basis of rights is reinterpreted so as to
be consistent with the ethical insistence on the divide
between law and justice.

This ethical insistence protects the possibility of radical
transformation within an existing legal system, including
the new definition of right. But the refusal of the idea that
only current concepts of right can be identified with jus-
tice is precisely what leads to the practical value of rights.
Emmanuel Levinas once indicated that we need rights
because we cannot have Justice. Rights, in other words,
protect us against the hubris that any current concep-
tion of justice or right is the last word.

Unfortunately, in another sense of the word, Justice
White is "right” about our legal tradition. Homosexuals
have been systematically persecuted, legally and oth-
erwise, in the United States. Interestingly enough, the
reading of deconstruction I have offered allows us to
defend rights as an expression of the suspicion of the
consolidation of the boundaries, legal and otherwise, of
community. These boundaries foreclose the possibility of
transformation, including the transformation of our cur-
rent conceptions of “normal” sexuality as these norms

—
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34 LJHOPMATHA" CEKCYAMROCT, GHASKH BAKBHTE HOPMM
Ce OTCAMKVEAHH BO 3AKOHOT H CB KODHCTAT KaKo OC-
HOBHE 38 JHINYRAHC Ha XOMOCERCYANIATE O HHBEHHTE
mpasd. Ona ureo e THEN0" B0 E08H OPABEH CHCTEM &
TOEMY DpMilemery Ha HeroBHOT MHCTHYEH TEMEN HA
ABTOPHTET 32 A8 MOMe CHCTEMOT 4 Cf MPEnpaBH Kako
npasma. Taxa Jepruga co Opaso MoXe 03 TEDAM J€Ka
AEKOHCTPYKIHjaTa

KHOEpBOMHUEH PO 3MOOEMYEL  BIOPOT HA HOCTOSYKATA
OPAETE; Taa € SYRCTEHTEAHOCT KOH 8068 BHA CYIITHHCKS
HECPAIMEPHOCT EOja MOpR a3 rH BONIE BHINOROT H He-
COONPETHOCTA BO Ccefie W X0ja ce CTpeMH Aa FH OUpHHE
HE CAMD TEﬂpE.'TEKIITE T[!'.BHH'.IJ;H ONH M lLLl'l{I'.'_FE-'TJlEﬂ'E HE-
PGB, CF HAJONMHLIHERTE MOCTOMINHE, ¢0 YHCTA COBECT
KOja DOTMATHYHD S2OMpa Oopen xoja GWio dacnegeHa
PEMIMTEAHOCT Ha TpaRaaTa.*

LJLHHNOCTA" BO HAIIHOT TPAREH CHCTEM, INTO ce 3abe-
AEMCYHA BO MHEHHETO Ha cyoHjara Bajr, e Taa xojamTo
ME TEPA A8 10 HAPeYAM YYA0BHINTE NPABHHOT CHCTEM,
Kako mwro ro ondmyea # Pun Co sboposrTre Ha JlyMan,
PASTHEATA C& COCTOM BO OHA IITO Cf Hab/EYAVEA M 30T
ce Hafimyynea.

Ho, 3a Jlakanpa nocrol yime egen npobaeM, saceben
HAKO MOBP3AH €O NOTEHOHJATHOTO H3SIHAYVBARE HA
JAKOHCKHTE CHCTEMH NOPAJZH HHEHATA CROJCTBEHA
LJHEA0CT, Toa @ 0nacHocTa off HeOATOBOPHO CBPTYBAGE
KOH HACHACTRO, GH/IejKH He Mooke 1a IOCTD]AT 3ANPTAHH
CTAHOADAN cropen kol odnafiped ke ce ouery mpadar-
AMBOCTA HA YHHOBHTE Ha HacHncTeo, 3a Jlaxampa opaa
OMACHOCT NOTEKHYEA O OOTIONMHOTO PA3ABOYEAERE HA
NOZHAHHETD W AKIHjaTa IITO T0) IO YHMTA KAKD HENITo
CBOJCTREHO 3a TeKeToT Ha Benjamun, a Mosebn 1 3a 3a-
Humapamero Ha Jepupa co Bemjamun. Kaxo mmo
Jlaganpa H¢ NOTCCTYRA BO DOTEHOHJATHO HECOTTACY-

have been reflected in the law and used as the basis for
the denial of rights to homosexuals. What is “rotten” in
a legal system is precisely the erasure of its own mysti-
cal foundation of authority so that the system can dress
iteelf up as justice. Thus, Derrida can rightly argue that
deconstruction

hyperbolically rasises the stakes of exacting justics; it is
sensitivity toa sort of essential disproportion that must inscribe
excess and inadequation in itself and that strives to denounce
not only theoretieal limits but also concrete injustices, with the
must palpable effects, in the good conscience that dogmatically
etogs before any inherited determination of justice.™

It is this “rottenness” in our own legal system as it is
evidenced in Justice White’s opinion that causes me to
refer to the legal system, as Fish describes it, as a mon-
ster. The difference in Luhmann's terms turns on what is
observed and why.

But for LaCapra, there is also another issue, separate if
connected to the potential equalization of legal systems
due to their inherent “rottenness,” That danger is a dan-
ger of an irresponsible turn to violence, because there can
be no projected standards by which to judge in advance
the acceptability of violent acts. For LaCapra, this dan-
ger inheres in the complete disassociation of cognition
and action that he reads as inherent in Benjamin’s text,
and perhaps in Derrida'’s engagement with Benjamin.
As LaCapra reminds us in a potential disagreement with
Derrida’s formulation of this disassociation:
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pase o0 JlepuaouHara dopMynanHja Ha OoBa paageojy-

LN LE S

kago nrro B caMuoT Jepugs Hariacysa HA JpYTO MecTo,
MEHPOPMATHEHOTO HHEOIAI HE @ YACTO. HIH 2RTOHOMHO;
ridl CERDLANL & B0 Heko] Crenes EpIsHe oo apyTil fiyvHELHE
A jasHKoT. H nMexypeor sa onpasyeame - Ges pasmik 5a
riEl KOMKY & HECHIYPEH B0 CONCTEEHATA TOLA0NE B AHIIEH
1 BATPEISHROT H JAN08eMHITKIL CTATYE HE MEeTAjasHy -
ANKOTALL HE @ DeA0CHo OTCYTeH O] HEKD]A PEBMTYTIHOHEDHEA
chTyaLER uak eoup de force ®

1o, cexako pexa [lepMaa He TEPAH OTH jasHEOT
i OnpaRoyBamke HEMa HHEAKBDL BRCKA OO0 DEB0y-
InoHEpHHTE cHTyamun. Hamecro Toa, To] BenH Jexa
JASIKOT HA ONPABAVBARGE KOj MYy [pHnalfa Ha peecaly-
yuoHepHOUI0 HACHACTBO 3aBHCH Off OHA KOe JOOpBa
rpefa ga ce yeTaHoBH, B ce pasfipa, Koe KaKO pesyaTar
10 TOR, MOGRE JoNnpsa ga ce poai. Jokonky He sagHcene
o oHa Koe gonpsa TpeGa ga gojme, nHemame ga Guge
peapAyHuoHepHo HackaceTso. da ro maripam Jepuma:

Fnsa  yooemea" pesomyviujs, JCNeIIHOTD BETEMETVEIILE
apaEaEs” (R0 PEYHCH MCTA CMHCAS fexs Hewo] 3fopyea 3a
IPHEIATER" NepdOpMATHBEH MOBOPEH SHH) K I'0 NPOHS-
BElE APrés coup OHA KOSUrTo ogHatpen GUAD cymeHe ga
CE NPOH3BENE, HMENO, OTHOCAE OA COSTANE COOMBETHH
MOJETH HA TOVIEVEIEE, Jd MYy D808 CAHOME, HYRHOCT H
Hal of MErHTHMHTET HA HACIUICTROTO IITO 10 MPOHSBEA0,
MEFY OPYTOTO, HETEPIPIATHEHIOT MOJET 33 KOj CTAHyBa
A60p, OIHOCHD, AHCKYPCOT HA HeroBaTa cefenarHTHMAIH-
J8.... HMa ciIydaH B0 KOM OO PeHEpPAINHN He C8 3HAE JLIH
MEMfIOPMATHEOT HA HACKIHO STEMERVEREE HA ADHEABITA &
LPHETRIER"” WM Be.

Toa opaenyeatbe HA TOSHAHNETO H AaKITH)aTa 00 apemeilio
AHAYMH JEKA HHEAKEM YHHOBH Ha HACHACTEO HE MOMEe

As Demida himself elsewhers emphasizes, the performative
15 never pure of autonomous; it always comes to some degres
bound up with other functions of language. And ustificatosy
discourse - however uncertain of its grounds and deprived of
the superordimate and masterful status of metalangnage - is
never entirely absent from a revolutionary situation or a coup
de foree, =

But Derrida certainly is not arguing that justificatory
language has nothing to do with revolutionary situa-
tions. His argument is instead that the justificatory lan-
guage of revolutionary violence depends on what has vet
to be established, and of course, as a result, might vet
eome into being, If it did not depend on what was yvet to
eome, it would not be revolutionary violence. To quote
Derrida:

A "successful” revolution, the “successful foundation of a State”™
(in somewhat the same sense that one speaks of a “felicitous”
performative speech act) will produce aprés eoup what it was
destined in advance to produce, namely, proper interpretative
models to read in retum, to give sense, necessity and above all
legitimacy to the violence that has produced, among others, the
interpretative model in question, that is, the discourse of its
self-legitimation. . . . There are cases in which it is not known
for generations iI'ﬂ:m performative of the violent founding of
the state is “felicitous” or not.

That separation of cognition and action by time means
that no acts of violence can troly be justified at the time

l
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BHCTHHCEH jla ceé OOPABJAsT BO MOMEHTOT HOPA THe
CE CIVMVEAAT, JOKQIKY [0S BHCTHHCKO ONpABIyBaH:e
CE MHOTH Hi CHO3HAJHO YBEPYBAILE 33 TPABeMHOCTA
Ha mnocrankata. BepysaM Aeka oBa TOAKYBAHE HA
saHMMasamkeTo Ha JepHaa co TekeToT HA benjamun ¢
YHTARE KOS [EN0CHD jA MOYHTYBA CEPHOSHOCTA CO KOja
obaTa aETOPH ja 3eMaaT sanopenTa . He vousaj®, ¥ Tawa,
Moeme j1a Hiaeme NpasefHs KOH TeKcToT HA benjamus
H KOH uHTawero Ha JlepHza camo axo ja pasbepeme
OATOBOPHOCTE KOja HH ja HaMeTHYBA (paMozHATA HIjasa
Ha BedjamMuy 3a GOMEHCTBEHOTO HACHICTEO. JaImimo
DESYMOT HHKOUAIl He @ TOj Koj PelIaBa 3a onpaBaaHocTa
HA CPEJCTBATA M MPaBHYHOCTA HA IENHTE, AMH
CYOOMHCKM HAMETHATD HACHJICTEO PELIABA 33 NPBOTO, A
Tocnop 3a BTOpOTO." BHejtH He MOMKEe 18 HMA KOIHH-
THEHA CHEYDHOCT npen HEH.Dj:-l OOCTANKA, MOy IImeHH
CME Ha HAIIATA OJIIOBOPHOCT 33 0Ha ITo o npasame. He
MomeMe 14 noferneme of o0froE0PHOCTA NOBHKYBAjEN
CE HA VCTHHOBEHH ROHBeHIHH. PEBVAYIHOHEDHO HACKH-
CTEO He mMowe [a c¢ PalHOHANHINpA NOBHEYBAJHH of
HA OHA MTO ", 3ANITO OHA WMTO &° € TOEMY Toa IITo
Tpeba aa ce npeceprd. Bo raa cMucaa, cexoj on Hac
€ COOMEH ©0 efHa pesoNyUHOHEpPHA cHTvanHja. Ce
pasfinpa, HeMOXHOCTE Ja C2 JHAe JAnH CHTyalMjaTa
BCYIIHOCT HANAS HACHIACTEO, MCTO TAKA SHAYM [IeKa He
MOME 73 HMa ONpapIyBake 3a HegejcreyBame. Baksara
HEOMMYMHMBOCT & HABRMCTHHA sacTpamyeavia. Ho, mose
H I3 HE £ NOFACTPAIIYEAYKA 0] ONPABIYBAMRATA 34 Ha-
CH/ICTEO MOTTHEHATH O] APOKARATA, D3 PAINMEA JNATH
THE CE ONPEB[YBaka 3a CMPTHATA KASHA MIH 34 BOEe-
HATA MAlTHHA. JIaKaTIpa @ 3arpHAeEH TOKMY 34 Taa CeKoj-
JHEBOCT HA EKCTPEMHOTO HACHJICTBO BO MOAepHaTa/
nocTMofepHaTa apsxaea.® 3arpuwaxen e B bexjammus
B0 HeTOBaTA pacnpasa sa monunujara.”™ Iorpefara on
HEKAKBH CTAHIAPAN 32 OrpalHYYEAREe HA HACHACTBOTO,
nocefH Ha OBOj BHI BHCOKO DPANHOHATHAIHPAHO

| HACHICTEO, He Tpefa A3 ce Mella co ONPARIYBAETO 34

.

they take place, if by truly justified one means cognitive
assurance of the rightness of action. I believe that this
interpretation of Derrida’s engagement with Benjamin is
the reading that does full justice to the seriousness with
which both authors take the command “thou shalt not
kill.™ Thus, we can only be just to Benjamin's text and
to Derrida’s reading if we understand the responsibil-
ity imposed upon us by Benjamin's infamous statement
about divine violence. “For it is never reason that decides
on the justification of means and the justness of ends,
but fate-imposed violenee on the former and God on the
latter,”® Since there can be no cognitive assurance in
advance of action we are left with our responsibility for
what we do. We cannot escape responsibility by appeal-
ing to established convenlions. Revolutionary viclence
cannot be rationalized by an appeal to what “is,” for what
“is" is exactly what is to be overturned. In this sense, each
one of us is put on the line in a revolutionary situation,
Of course, the inability to know whether or not the situ-
ation actually demands violence also means there can be
no justification for not acting. This kind of undecidability
is truly frightening. But it may not be more frightening
tham the justifications for violence - whether they be jus-
tifications for the death penalty or the war machine - put
forward by the state. LaCapra worries precisely about
the day-to-dayness of extreme violence in the modern/
postmodern state.® But so does Benjamin in his discus-
ston of the police.® The need to have some standards to
curtail violence, particularly this kind of highly rational-
ized violence, should not be confused with a justification
for revolutionary violence. The problem is not that there
are not reasons given for violence. It is not even that these
reasons should better be understood as rationalizations.
It is rather that revolutionary violence cannot be ratio-
nalized, because all forms of rationalization would neces-
sarily take the form of an appeal to what has already been
established. Of course, revolutionary movements project
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pesoyIHOHEpHO HacHacTeo. TIpobaemor He e Bo Toa
o He o8 HABEOYBAAT NPHYHHHE 33 AacHneTeo. He e
i0l BD TOA KA BAKEHTE NpHYHHEH Tpeba noaobpo pa ce
ciparar xako pagHoHanusanuy. [Tockopo, npobnemor e
i PeBUIVIHOHEDHOTO HACHACTED HE MOMe 1a ce
jiiiHOHANEIHpR DHmejkH cuTe QopMit HE pAIHOHA-
aanuja HeHsbekHo Ke ro ponpumar oDAHKOT Ha
OHBHKYBaILE KOH HEWTo WTo @ Beke yeraHoseno. Ce
(asOHpa, PeRIVIIHOHEPHHTE JBMHEHA SAlpTYBRAaT
HALATH Of] PAMEHTE HA HHBHHOT DOCTOEMEH OHCEYDC.
Hu, axo THe ¢ peedIyUUONEDHU ABHEEhA THE HCTO
rinka FH oTppaaar rpasiipme Ha Toj anckype. Mosar ax
s o mpasat Toa? o sanpaswne g Toa gocera? Onen-
KATA 33 TOA TH OYCKYBa ORHE JRMMEHA BO WIHHHATE.
Moscebn ke momesme noaodpo ga ro chatime bemjamn-
HOBOTOOTDRIAIGE HA YOBEKH TE ONPARIYBA RS Ha HACHA-
CTHOTO AK0 ce nosHkame na muTorT Ha Monnk Burer
{Monique Wittig), Les Guérilléres.” Bo Les Guérilléres
KUCTHHCEH CME COOMEHH CO BAHE PeBONYLUHOHEPHA
CHTVAIHjA, OTdpiamke HA MATPHJAPXATOT CO HErOBOTO
CROJCTBEHO HANOXYBAHS Ha Xerepocexcyannocra. Bo
MHETOT, AMa3OHKHTE 08 KpeBaaT Ha opysge. Janm oBa
MHTCKD HACHNCTRO & Bojend of cyabunara? Janu mersra
@ BOCTIOCTABYBAME 1A Hoka Apkana? Hema am osaa Hora
Ap#asa ga GHAe COPOTHRHOTO Off NATPHjAPXATUT, W HA
T0] HAYHH H HeroBoTo mosobHomypame? H nanu osaa
BOjHA" 03fadyBa GOMECTREHO HACHACTBO, HACHIACTBO
i0€ BHCTHHCKH Hekynvea. TexcToT I'M npercragysa THe
NpAITAH:A KAKQ MHT, HO HCTO TAKA H KAK0 BOZMORHOCT

IpPETCTABEHA" BO KHIDHEEHA (hopMa.

Kako MoMe MeHMTe BO MHTOT OJHANPE M 3HAAT,
nocebHo aKo Hexo] ja enopenyea (eMMHHCTHYKATA
MpEMHCA AEKA OenaTa KyATypa ¢ obanKysaHa of Heed-
I1AKBOCTA Ha POA0BaTa mojtenba kako o e gedunnpana
Of MATPHjapXaToT? AKO HEKO] ZANPTA MASAN KOj AypH ce
MPETHOCTABYEE cnoped eMHHHCTHYKHTE HOPMH, HE C2

ideals from within their present discourse. But if they
are revelutionary movements they also reject the limits
of that discourse. Can they do s0? Have they done so?
Judgment awaits these movements in the future. Perhaps
we can better understand Benjamin's refusal of human
rationalizations for violence by appealing to Monique
Wittig's myth, Les Guerilleres.® In Les Guerilleres, we
are truly confronted with a revolutionary situation, the
overthrow of patriarchy with its corresponding enforce-
ment of heterosexuality. In the myth, the Amazons take
up arms. Is this mythic violence governed by fate? Is the
goal the establishment of a new state? Would this new
state not be the reversal of patriarchy and therefore its
reinstatement? Or does this "war” signify divine violence
- the violence that truly expiates. The text presents those
questions as myth, but also as possibility “presented” in
literary form.

How could the women in the myth know in advance,
particularly if one shares the feminist premise that all
culture has been shaped by the ineguality of the gender
divide as defined by patriarchy? If one projects an ideal
even supposed by feminine norms, are these norms not
contaminated by the patriarchical order with which the

F?'.":'Fﬁi‘._'l
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JH THEe HOPMM KOHTAMMHHpaHH Of NaTpHjapXamHuoT
MOpenoE CO KOj JKEHHTe ce Bo Bojua”? Hamecro aa nage
ONOBEOP 32 PEIIABAES Ha 0BAA NHIEMA, MUTOT Ha BurHr
ro CHMODAHINPA MPOISCOT Ha NOREIVEATLE BO [TPAIIAH:E
K0j Mopa fa ja HidopMHDa PEBOUTYLHOHEDHATA CHTY-
AmHja, IITO MAK I'H JOBEVEA BO OPaiIake cHTEe TPagH-
MHOHATHY CHPABIYBAEA 34 OHA WTo €. Ce moTnHpas Ha
0BO] MHT KOj OCIIOPYBA £1Ha of HajanabokHTe Ky TYDHH
CTPYETYpH, OHASjEH BepymaM JeKa Hi OBOIMOGKYBA
44 ja NOYYBCTEYBAME HEBOIMOMHOCTA OfHAIDEn Aa ce
OfTYYH JATH cHMOOIHIMPAHATA BOjHA NPOTHE TATPH-
japxaror moxe odnatiped ga cé onpegens, Buno Kako
MHTCKA MNH Eako DOMecTReHA, HAN AK KaKO: OIpas-
OaHA WIH HeonpaBgaHa.

E"'em.n:. ce cornacysam co Jlakanpa gexa Hit Tpebaar
LOTpanMYenH 0bnHIE Ha kogTpona”.™ Ho osne orpasHs-
yeHH O0UTHIH Ha KOHTPOAA C8 CAMO TOd, OFPAHHMEeHH
obfnunn. Tpeba M8 HEROrAm A PHAHKYBAME 33 73 HM
CE COPOTHCTABHME HA BAKBHTE OrpaHiyeqs obmmmu?
Bu pexon nH Jlakanpa EMxoram? AKO pede, MOjOT 0d-
roBop Ha Toa Mome Ja Guge camo Hukoram He sean
HHKOram”. A somro? Bugejin se b1 Guno npasegHo.

Texcror Ha [lepuaa pé octasa oo Deckpajia OANOBOPHOCT
Kija HH ja HAMETHYBa Heommyursocta. Heommyvausocra
BO HHKO] CTy44] He ja HaMatysa oaroroprHocta. Toxmy
enpoTHBHOTO. HEHe He Mosxeme ga GDuaese octofogeHn
00 HAIDATA YNOra BO HCTOPH]ATA 34TOA WITO HE CHMe
MoMene A3 GupeMe CHTYPHH jexa ofHanpes cve Bine
«B0 IIPAE0~.

lpesoxn ox anrnucky jasuk: Fopan Croen

women are at “war”™? Rather than a decigion about the
resolution of this dilemma, Wittig's myth symbolizes the
process of questioning that must inform a revolutionary
situation, which calls into question all the traditional jus-
tifications for what is. I am relying on this myth, which
challenges one of the deepest cultural structures, be-
cause [ believe it allows us to experience the impossihil-
ity of deciding in advance whether the symbolized war
against patriarchy can be determined in advance, either
as mythie or divine, or as justified or unjustified.

Yet, I agree with LaCapra that we need “limited forms
of control.™ But these limited forms of control are just
that, limited forms. Should we ever risk the challenge
to these limited forms? Would LaCapra say never? If so,
my response to him can only be “Never say never.” And
why? Because it would not be just to do so.

Derrida’s text leaves us with the infinite responsibility
undecidability imposes on us. Undecidability in no way
alleviates responsibility. The opposite is the case. We
cannot be excused from our own role in history because
we: could not know so as to be reassured that we were
“right” in advance.
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